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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia 

Equity No. 66513 

Associated General Contractors of America, Inc., and/or 
The Constructor, Inc., and/or A. G. C. Service, Inc., 
and Columbia Casualty Company, a corporation, 
Plaintiffs, 

v. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission for the Dis¬ 
trict of Columbia, Defendant. 


United States of America, 
District of Columbia, ss: 


BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washing-ton, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 
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1 Bill 

Filed February 14 1938 

In the District Court of the United States 
for the District of Columbia 

Holding an Equity Court 
Equity No. 66513 

Associated General Contractors of America, Inc., and/or 
The Constructor, Inc., and/or A. G. C. Service, Inc., 
Munsey Building, Washington, D. C., and Columbia 
Casualty Company, A corporation, Transportation 
Building, Washington, D. C., Plaintiffs, 

v. 

Frank A. Cardillo, Deputy Commissioner, United States 
Employees’ Compensation Commission for the Dis¬ 
trict of Columbia, Ouray Building, 8th & G Sts. N. W., 
Washington, D. C., Defendant. 

To the Honorable Justices of the District Court of the 
United States for the District of Columbia, holding an 
Equity Court :— 

The bill of complaint of the plaintiffs, Associated Gen¬ 
eral Contractors of America, Inc., and/or The Constructor, 
Inc., and/or A. G. C. Service, Inc., and the Columbia Cas¬ 
ualty Company, corporations, respectfully represents to 
the Court as follows: 

1. Said plaintiffs, Associated General Contractors of 
America, Inc., is a corporation organized and existing un¬ 
der the laws of the District of Columbia; The Constructor, 
Inc., is a corporation organized under the laws of the State 
of Delaware; A. G. C. Service, Inc., is a corporation organ¬ 
ized under the laws of the State of Delaware; all en- 

2 gaged in business in the District of Columbia, and 
brings this suit in their own right as “Employers”. 

2. Said co-plaintiff, Columbia Casualty Company, is a 
corporation organized and existing under the laws of the 
State of New York, engaged in business in the District of 
Columbia, and brings this suit in its own right as “Insur¬ 
ance Carrier”. 
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3. The defendant, Frank A. Cardillo, deputy commis¬ 
sioner, U. S. Employees’ Compensation Commission for 
the District of Columbia, is a citizen of the United States 
and a resident of the District of Columbia, and is sued as 
deputy commissioner for the U. S. Employees’ Compensa¬ 
tion Commission for the District of Columbia. 

4. That on December 18th, 1936, and for several years 
prior thereto, Whitman P. Conn, resident of the District 
of Columbia, was employed by plaintiff employers as an 
editor of their Trade Publication. 

5. Pursuant to the provisions of an Act of Congress ap¬ 
proved March 4th, 1927 (44 Stats. L. 1424), known as the 
Longshoremen’s and Harbor Workers’ Compensation Act, 
which was made applicable to certain employments in the 
District of Columbia by an Act approved May 17th, 1928 
(45 Stats. L. 600), there was issued to said employers by 
the said Columbia Casualty Company, and there was in 
force on December 18th, 1936, and prior thereto, a policy 
of insurance, insuring payments of compensation in case 
of injury or death arising out of and in the course of their 
employment. It was alleged in the claim for compensation 
filed in this case, and at the hearing, that said Whitman P. 
Conn worked at his regular employment until December 
18th, 1936, on which date he suffered a severe attack of 
headache at the office; that he quit work and went home; 
that he lapsed into a coma that evening and was taken to 

the hospital where lie died on January 3rd, 1937; 
3 that the cause of death was a cerebral blood clot and 

hemorrhage and that said blood clot was caused as 
the result of Whitman P. Conn striking his head on a filing 
cabinet at the office while he was performing services as 
an editor of said Publication above described on November 
15th, 1936. 

6. Claim for compensation, including claim for the amount 
of burial expenses allowed under the Law, was filed on 
March 11th, 1937, by the widow of the deceased on behalf 
of herself and a minor child, Marjorie Ada May Conn, who 
was born on September 5th, 1924 and who is the daughter 
of Whitman P. Conn by a previous marriage. Said claim 
is appended hereto as plaintiffs’ “Exhibit A”, and prayed 
to be read and considered as part of this Bill. 
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7. Said employers and insurance carrier gave notice to 
the said deputy commissioner that liability of the plaintiffs 
to said widow and minor child of said decedent, under the 
compensation statute for the District of Columbia, was de¬ 
nied, that the claim was controverted, and the case was set 
for formal hearing. 

8. Hearings were thereafter held by the deputy commis¬ 
sioner on December 15th and 21st, 1937, and the entire testi¬ 
mony of all of the witnesses is included in a certain tran¬ 
script of the testimony, which it is requested in the prayers 
of this complaint, be furnished by the deputy commissioner 
and made a part of this bill as plaintiffs “Exhibit B”. 

9. At the beginning of these hearings plaintiffs contro¬ 
verted the case on the ground that Whitman P. Conn did 
not receive any injury arising out of or in the course of his 
employment which contributed to or caused his death and 
that there was no notice of injury filed in the required time 
under the statute. Plaintiffs admitted that the employers 
were subject to the provisions of the Compensation Act on 
the approximate date of the alleged injury; that Whitman 

P. Conn was in the employ of and rendering ser- 
4 vices for the employers on or about November 15th, 

1936; admitted that his wages were $10.00 per day 
or $50.50 per week, working five days a week, and admitted 
that the funeral expenses were in excess of $200.00. 

10. Thereafter the defendant, on January 17th, 1938, 
filed a certain compensation order, containing findings of 
fact and an award, granting compensation to Catherine 
Conn, widow of Whitman P. Conn, at the maximum rate 
of $13,125 per week beginning with January 3rd, 1937, and 
for the support of the child of the deceased, at the rate of 
$3.75 per week beginning with January 3rd, 1937, and di¬ 
recting the continuance of compensation payments to said 
beneficiaries, payable every two weeks, beginning January 
3rd, 1937, until further order of the deputy commissioner, 
and directing the employers and insurance carrier to pay 
to said Catherine Conn, the widow, as reimbursement for 
burial expenses, the sum of $200.00, and allowing a fee of 
$100.00 to attorney Alfred Goldstein, out of the said unpaid 
compensation, for legal services rendered. By reason of 
that compensation order, copy of which is attached hereto, 
marked plaintiffs’ “Exhibit C”, and prayed to be read as 
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part hereof, this Bill for injunction has been filed under 
section 21 of the District of Columbia Workmens Compen¬ 
sation Act above described. 

11. Plaintiffs are advised and believe, and therefore upon 
information and belief, aver and charge that said findings 
of fact entered by the said defendant are arbitrary and un¬ 
reasonable and speculative, and therefore “not in accord¬ 
ance with law”; that the testimony at the hearing before 
the said defendant wholly fails to support said findings; 
that said defendant has committed error of law in finding-— 
“that on November 15th, 1936, Whitman P. Conn, was in 
the employee of the employers above named” * * * “that 
on the said day the deceased employee herein, while per¬ 
forming srvices as an editor of the Association’s 
5 Trade Publication in the office of the employers, sus¬ 
tained personal injury when he struck the right side 
of his forehead against the corner of the upper drawer of 
a filing cabinet” * * * “that following the injury of No¬ 
vember 15th, 1936, there was a decided change in the claim¬ 
ant’s condition; that he became irritable and nervous and 
had frequent attacks of headache; that a week or ten days 
before he lapsed into a coma he developed a twitching of 
the right eye and face” * * * “that the injury of No¬ 
vember 15th, 1936 caused a hemorrhage in the brain, with 
subsequent clotting of the blood and resulted in the death 
of the said employee”; that said defendant erred in fact 
and in law in finding that the hemorrhage of the brain of 
the deceased with subsequent clotting of the blood was 
caused by a blow received on a filing cabinet on November 
15th, 1936; that said award was predicated upon self-serv¬ 
ing and hearsay evidence, principally given by the widow 
of the deceased, and whose statements before the deputy 
commissioner were not in accord with statements given by 
her to a doctor called in to treat her husband, and with the 
statements made by the deceased to his own doctor as to 
an injury to his head; that the alleged statements of the 
deceased as testified to by relatives were not such corrobo¬ 
ration as to bring said statements within the provisions of 
Section 23 of the Act; that said award is otherwise based 
upon conjecture and speculation and not upon reasonable 
findings of fact as supported by the evidence presented be¬ 
fore him at the hearing as shown by the transcript of the 
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testimony and by the application of said facts to the law 
of this jurisdiction in compensation cases. 

12. Plaintiffs further aver that the required payment at 
this time of the large amount of accrued compensation to 
the widow and minor child of the deceased in the sum of 
$894.38, and the $200.00 for burial expenses to the widow, 
and the continuation of payments to both at the rate of 
$16,875 per week, will work an unjust and unreason- 
6 able hardship upon the plaintiffs and result in ir¬ 
reparable damage to them through the inability of 
said claimant to repay such amount in the event that they 
are successful in maintaining this Bill for relief; and on 
the other hand unless compensation payments are made as 
ordered now, cause them to be subject to a twenty percent 
(20%) penalty under section 14 of the said Act. On these 
grounds plaintiffs ask that this Honorable Court stay the 
payments of compensation arrears and further compen¬ 
sation installments as required by said compensation order 
filed January 17th, 1938, until final determination has been 
reached by the Court on the merits of plaintiffs’ conten¬ 
tions. 

WHEREFORE, the premises considered, plaintiffs 
pray:— 

1. That a writ of subpoena be issued by this Court against 
said defendant, Frank A. Cardillo, deputy commissioner, 
requiring him by a day certain to be therein named, to ap¬ 
pear herein and answer the exigencies of this Bill of Com¬ 
plaint ; 

2. That an injunction issue, pendente lite and perma¬ 
nently, restraining the enforcement of said compensation 
order and award in whole or in part, and requiring the de¬ 
fendant to vacate and set aside the same; 

3. That the payments under said award be stayed, pend¬ 
ing final decision therein; 

4. That said defendant be required to file in this cause 
as necessary exhibits to plaintiffs’ Bill of Complaint, the 
transcript of the testimony adduced before him and on 
which he made his findings of fact, and compensation or¬ 
der, and the claim for compensation filed by the widow and 
minor child of the deceased. 
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5. That the plaintiffs may have such other and further 
relief as the nature of the case may require and to the 
Court may seem proper. 

ASSOCIATED GENERAL CONTRAC¬ 
TORS OF AMERICA, INC., and/or 
THE CONSTRUCTOR, INC., and/or 
7 A. G. C. SERVICE, INC., and CO¬ 

LUMBIA CASUALTY COMPANY 

by: JAMES E McCABE 
Their Attorney 

JAMES E McCABE 
Attorney for Plaintiffs 

District of Columbia, ss : 

I, James E. McCabe, attorney of record for Associated 
General Contractors of America, Inc., and/or The Con¬ 
structor, Inc., and/or A. G. C. Service, Inc., corporations, 
and the Columbia Casualty Company, a corporation, plain¬ 
tiffs in the above entitled cause of action, and being duly 
authorized by said corporations to make this acknowledg¬ 
ment, on oath, depose and say that I have read the fore¬ 
going bill for injunction by me subscribed and know the 
contents thereof; that the facts therein stated of my per¬ 
sonal knowledge are true and those stated upon informa- 
tion and belief, I believe to be true. 

JAMES E McCABE 

Subscribed and sworn to before me this 14th day of Feb¬ 
ruary, 1938. 

(Seal) 


LOUIS J FITZGERALD 
Notary Public , D. C. 
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8 “Exhibit A” 

COPY 

Leave This Space Blank 

Case No. Fatal 3958-3 
Insurance Carrier’s No. 13 
District of Columbia Workmen’s Compensation Act 
Office of Deputy Commissioner 
Washington, D. C. 

Claim for Compensation in Death Case by Widow and/or 
Children Under the Age of Eighteen 

I hereby make claim for compensation arising out of the 
death of Whitman P. Conn who died on January 3 1937 at 
Garfield Hospital—Washington, D. C., as a result of injury 
sustained on November 15, 1936, at Washington, D. C. in 
the employ of Associated General Contractors of America 
whose address is Munsey Bldg., Washington, D. C. 

Deceased left the following children who were under 18 
vears of age at the time of his death: 

Names Date of Birth 

Marjorie Ada May Conn September 5,1924 

These questions should be answered where the widow is 
claiming compensation 

Widow was born on (Date) January 26, 1902 at (Place) 
Washington, D. C. 

Widow was married to the deceased on October 12, 1926 
at (Place where married) Baltimore, Maryland. 

Last physician or hospital (Name and address) Dr. Glenn 
1606 - 20th St., N. W., Washington, D. C. 

Name of undertaker S. H. Hines Co. Address 2901 - 
14th St., N. W., Washington, D. C. 

Amount of undertaker’s bill, $374.00 Amount paid, if 
any, $ None 

By whom paid (Name) . (Address) . 

Dated this 11th day of March, 1937 

(s) CATHERINE CONN, 

(Signature of claimant) 
Address 1720 - B St., S. E. 
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Affidavit 

District of Columbia, ss : 

On this 11th day of March, A. D. 1937, personally ap¬ 
peared before me the above-named Catherine Conn and 
made oath that the answers by her above named and sub¬ 
scribed are true. 

MARY D. BATSON 

(Seal) Notary Public. 

Address Munsey Trust Co., 
Washington, D. C. 

My Commission expires Oct. 1, 1940. 

9 (i Exhibit B” 

United States Employees’ Compensation Commission 
for the District of Columbia 

Before Honorable Frank A. Cardillo, 

Deputy Commissioner for the District of Columbia 

No. 3958-3 Fatal 

Transcript of Testimony at Hearing 

(Whitman P. Conn, deceased employee), Catherine Conn, 
Marjorie Ada May Conn, Claimants , 

v * i 

Associated General Contractors of America, Incorpo¬ 
rated, and/or The Constructor, Incorporated, and/or 
A. G. C. Service, Incorporated, Employer , Columbia 
Casualty Company, Insurance Carrier. 

****** 

Pursuant to notice, this matter was heard before Honor¬ 
able Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, at Wash¬ 
ington, D. C., on the 15th day of December, 1937, at 10 
o’clock a. m. 

APPEARANCES: Alfred Goldstein, Esquire, 

in behalf of the claimants; 

James E. McCabe, Esquire, 
in behalf of the respondent. 
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10 The Deputy Commissioner: This hearing lias been 
requested by the employer, who is controverting a 

claim for compensation which has been filed by Catherine 
Conn as widow of the deceased Whitman P. Conn for her¬ 
self and for the support of a minor, Marjorie Ada May 
Conn. 

The claim arises out of the death of the said Whitman P. 
Conn, deceased, who, as alleged, died on January 3, 1937, 
as a result of an injury sustained on November 15, 1936, 
while in the employ of the Associated General Contractors 
of America, Incorporated. 

Claim has also been made for burial expenses, the bill of 
which amounts to $374, and no part of which has been paid. 
Is that correct? 

Mr. Goldstein: That is right. 

The Deputy Commissioner: Will you state for the rec¬ 
ord, Mr. McCabe, the grounds on which this claim is con¬ 
troverted? 

Mr. McCabe: Our contention is that Mr. Conn did not 
receive any injury arising out of or in the course of his 
employment which contributed to or caused his death and 
that there was no notice in the required time under the 
statute. 

The Deputy Commissioner: Notice of what? Death? 

Mr. McCabe: Notice of injury. 

The Deputy Commissioner: This is a death case. 

Mr. McCabe: Yes, but the man, when it was first re¬ 
ported, it was reported as an injury and then he died later. 

The Deputy Commissioner: You do not contro- 

11 vert notice of death? 

Mr. McCabe: Oh, no, we received notice probably 
as soon as they did, or almost within the same period of 
time. 

Mr. Goldstein: As a matter of fact, you knew he died 
on the dav he died. 

Mr. McCabe: Oh, yes, that is public notice. 

The Deputy Commissioner: Will the wages be admitted? 

Mr. McCabe: Yes. 

The Deputy Commissioner: $10 a day, $50.50 a week. 

Mr. McCabe: Yes, that will be admitted. 

The Deputy Commissioner: All right, you may proceed, 
Mr. Goldstein. 



FRANK A. CARDILL0, DEP. COMMISSIONER, ET AL. 


11 


Mr. McCabe: Mr. Cardillo, I want to call your attention 
to the fact that Miss Beck, one of our witnesses, is not here 
for the reason that her father died and the funeral is today. 
Mr. Milton A. Snow is out of the city and he is one of our 
witnesses. Then Mrs. Howard Cash—I think she called 
your office this morning-—told me that she is pregnant and 
she said she could furnish a doctor’s certificate and she 
does not want to come down if she can possibly avoid it; 
so may I suggest that after this hearing is concluded an 
additional hearing be held for the purpose of taking the 
testimony of Miss Beck and also Mr. Snow at some time 
when it can be arranged between the parties; and 
12 also that provision be made for taking the testimony 
of Mrs. Cash at her home. 

The Deputy Commissioner: If it should be found neces¬ 
sary, the case will be continued for that purpose. 

Mr. Goldstein: Are the doctors here? Is Doctor Glenn 
or Doctor Murphy here? They were both under subpoena. 
Does the record show the return? 

The Deputy Commissioner: Doctor Murphy has been 
subpoened as well as Doctor Stout. Doctor Glenn is here 
now. 

Mr. Goldstein: We can probably proceed and Doctor 
Murphy probably will come in. He is probably down at 
the morgue. 

The Deputy Commissioner: Mrs. Conn, will you take 
the stand? 

Thereupon Catherine Conn, one of the claimants herein, 
was called as a witness for and in her own behalf, and be¬ 
ing then and there duly sworn by the Deputy Commis¬ 
sioner, assumed the witness stand and, upon examination, 
testified as follows: 

Mr. Goldstein: Mr. McCabe and Mr. Commissioner, she 
is a bit deaf and we will have to speak loud so she might 
hear. 

Mr. McCabe: Did you want to get over closer to her? 

Mr. Goldstein: No, she can hear me. 

Direct Examination 
By Mr. Goldstein: 

Q. Mrs. Conn, what is your full name? A. Cath¬ 
erine Conn. 
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Q. And where do you live? A. 1714 A Street, South¬ 
east, now. 

Q. And during the lifetime of your husband where did 
you live? A. The different addresses? 

Q. No, just prior to his death. A. Washington, D. C. 

Q. Where? A. 2400 Thirteenth Street, 5131 Second 
Street. 

Q. Now, during the month of November, 1936, where was 
your husband employed? A. Associated General Contrac¬ 
tors. 

Mr. Goldstein: You have admitted what his salary was, 
Mr. McCabe? 

Mr. McCabe: Yes; you won’t have to go into that. 

By Mr. Goldstein: 

Q. Now, directing your attention to the month of Novem¬ 
ber, 1936, last year, do you recall seeing your husband 
around the period of the 15th of that month? A. Yes. 

Q. Will you tell his Honor here and Mr. McCabe, and 
speak up, now, just what occurred around the 15th of No¬ 
vember? A. Mr. Conn came home from his office one eve¬ 
ning at his usual time for dinner complaining of vio- 
14 lent pain in his head and nausea. I noticed a slight 
gash just above his right temple (indicating). 

The Deputy Commissioner: On the forehead above the 
temple, the right temple. 

The Witness: I asked him what it was and he said he 
had struck his head on the file cabinet down at the office 
that day and it hurt him so badly it had almost knocked 
him out. He said he couldn’t eat any dinner, refused to 
eat his dinner, and went to bed. The next morning I asked 
him how he was feeling and he said it was somewhat better 
but his head was bothering him considerably. He com- 
plained for three or four days of his head and this nausea. 
Two weeks after he said no more about it until the week 
before he was taken sick. He started complaining of his 
head again and said that his right eye was bothering him 
considerably. He had a sort of, I suppose a week or ten 
days before he was taken sick, a twitching in the right side 
of his face. 
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By Mr. Goldstein: 

Q. Now, what period of time was that? What month was 
that when you noticed this change, this twitching in his eye 
and these headaches? A. That was in December. 

Q. The early part of December? A. It was about a week 
or ten days before he was stricken in his office. 

Q. Did there come a time when he was further 
15 stricken, as you have said? Do you remember when 
that was, when he was brought home? A. Oh, yes, 
the 18th day of December. 

Q. What was his condition at that time when he was 
brought home, his physical condition? A. He was not 
brought home; he was carried to his mother’s. Mr. Swem 
took him to his mother’s at 2400 Thirteenth Street. 

Q. Did you see him there that day? A. Oh, yes, I saw 
him that day but I did not see him until about three o’clock 
in the afternoon. 

Q. Now, Mr. Conn, at that time did you call in a phy¬ 
sician? A. I did; Mr. Conn’s mother did. 

Q. Is Doctor Glenn the physician who was called? A. 
Yes. 

Q. Now, of course, Doctor Glenn began to treat him? A. 
Yes. 

Q. Now, do you recall when it was your husband passed 
away? A. January 3, 1937. 

Q. Now, going back, Mrs. Conn, to the time when you 
saw this mark over his right temple, as you have described 
it, did you have any conversation with you husband as to 
how that happened? A. Yes, I did. 

1G Q. What did he say? A. He said he had struck 
his head on the file cabinet at the office. 

Q. Have you ever been in his office? A. Yes. 

Q. Can you describe to his Honor here the set-up of his 
office, I mean with respect to the furniture and the file cab¬ 
inets? A. I have not been in his office, his new office, since 
they moved to the twelfth floor—I have been in there only 
once. When I was in there the file cabinet was to the right 
of his desk at the time I was in his office. 

Q. Do you recall spending your Thanksgiving some¬ 
where that year and where it was? A. Yes, I do. I spent 
it with my sister and brother-in-law. 

Q. Who is your brother-in-law? A. William Cutler. 
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Q. And where did you spend your Thanksgiving, I mean 
the address where you spent your Thanksgiving'? A. 1709 
Seventeenth Street, Southeast. 

Q. Who was present at that dinner, Mrs. Conn? A. My 
sister, her husband, Marjorie, and their two children. 

Q. What is your sister’s married name? A. Mar- 

17 garet Cutler. 

Q. Is Mr. Cutler here? A. My sister— 

Q. (Interposing) He is your brother-in-law? A. Brother- 
in-law. 

Q. Do you recall at that time your husband complaining 
about his physical condition? A. I don't recall. I didn’t 
hear the conversation he had with Mr. Cutler. 

Q. Now, Mrs. Conn, you talked with the physicians about 
this case during the time your husband was ill; is that cor¬ 
rect ? A. Yes. 

Q. And your husband also talked to them? A. I don’t 
know. As far as I know— 

Q. (Interposing) Did he in your presence at all? A. No. 

Q. Now, do you recall that there was some intimation 
about a boxing match ? A. Yes, Doctor Stout asked me 
about that. 

Q. Will you tell 11 s what you told Doctor Stout with re¬ 
spect to the boxing match? A. I tell you the truth, I don’t 
know what I said to Doctor Stout. Doctor Stout 

18 questioned me at the hospital and several—three or 
four days before Mr. Conn died. I was in such an 

upset condition I don’t remember what I did tell him. If I 
referred to any boxing whatsoever, it was a boxing, so- 
called boxing bout, that he and Mr. Brosman had had six 
months before Mr. Conn died. 

Q. Did you know about that incident? A. Yes, Mr. Conn 
spoke to me about it. 

Q. Is Mr. Brosman here in the room, in the hearing 
room? A. Yes. 

Q. Is that the gentleman sitting here (indicating) ? A. 
Yes. 

Q. Do you recall what your husband told you as to the 
nature of that boxing match? A. When he came home 
from the office one night he said Mr. Brosman had bought 
his little five-vear-old hoy some boxing gloves and he had 
brought them to the office and they put them on and sparred 
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around the office, played around the office with them. It 
was the only mention Mr. Conn ever made of any boxing*. 

Q. Did your husband have any physical injuries as a 
result of that ? A. No. 

Q. You say that was in June, 1936? A. Six months be¬ 
fore he died. 

19 Q. Now, how old was your husband at the time of 
his death, Mrs. Conn? A. Thirty-six. 

Q. What was his physical condition prior to that with 
respect to his ability to work every day? A. All right, so 
far as I know. 

Q. Well, was he working regularly? A. Oh, yes, oh, yes; 
he worked every day. 

Mr. Goldstein: That is all. One thing further, Mr. Mc¬ 
Cabe. 

By Mr. Goldstein: 

Q. Mrs. Conn, were you present at a preliminary hear¬ 
ing in this building on October 20, 1937, when Mr. McCabe 
was present and Mr. King took the hearing? A. Yes. 

The Deputy Commissioner: An informal conference you 
refer to? 

Mr. Goldstein: An informal conference, ves. 

The Witness: Yes. 

By Mr. Goldstein: 

(,). Do you recall at that time that Mr. McCabe made the 
statement that he would refuse to allow me as vour attor- 
nev to talk to any of his witnesses? A. Yes. 

Q. Do you recall specifically that I made the request to 
talk to one Earl Jennings? A. Yes. 

20 Q. What was his reply to that? A. You asked to 
see Earl’s statement. 

Q. I will put it this way, Mrs. Conn: 

Mr. McCabe: Wait a minute. Let her answer it. She 
started to answer it. 

The Witness: You asked if you might see his statement 
or talk to him. 

By Mr. Goldstein: 

Q. And what was his reply? A. No. 

Q. Now, Mrs. Conn, did you make an attempt over the 
telephone to talk to Mr. Jennings yourself? A. Once. 
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Q. And what reply did you get from him? A. Well, he 
told me—at first he knew nothing about it, about the injury, 
lie later told me during the conversation that his job meant 
an awful lot to him. I would rather not tell it. 

Q. Well, did he tell you anything about refusing to talk 
to you or me? A. Yes, he said he couldn’t—if I would get 
written consent from Mr. McCabe—is that his name? 

Q. Yes, this gentleman right here (indicating). 

21 A. (Continuing) That he would talk to either you 
or to me, but he couldn’t otherwise. 

Q. Do you remember in that preliminary investigation 
that Mr. McCabe refused to give us such written consent? 
A. Yes. 

Mr. Goldstein: That is all. 

Cross-Examination 
By Mr. McCabe: 

Q. I will ask you this question, Mrs. Conn: Was the writ¬ 
ten consent asked of me in Mr. King’s office? A. I don’t 
know. I don’t remember. 

Q. Well, you just said I refused to give written consent. 
Do you know if that specific question was asked me ? A. I 
don’t say that. I said that Mr. Jennings said that if I 
would get the written consent, either Mr. Goldstein or I 
would get the written consent from you to talk to either 
one or the two of us, he would. 

Mr. McCabe: Will you read that last statement of the 
witness ? 

The Deputy Commissioner: It does not make any differ¬ 
ence. She says now she did not ask for the written consent. 
That will stand on the record. 

By Mr. McCabe: 

Q. As a matter of fact, when you talked with Mr. Jen¬ 
nings on the telephone are you sure that Mr. Jennings used 
my name or the name of Mr. Harding? A. He said 

22 that he had given a statement to the insurance peo¬ 
ple. I do not know who he meant by that, whether 

he meant to you or to me. 

Q. Well, at that time did you know mv name? A. Yes, 
I did. 
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Q. At that time? A. Yes. 

Q. At the time you talked to Mr. Jennings? A. Yes, I 
just talked to Mr. Jennings in October, the latter part of 
October, the first time I ever talked to Mr. Jennings. 1 
met him only on two occasions. 

Q. You talked to him on the telephone? A. On the tele¬ 
phone. 

Q. And you told him you needed some help? A. No, I 
didn’t tell him that. I didn’t tell him T needed help. I 
asked him if lie knew anything about it. 

Q. Didn’t you ask him also if he couldn’t help you? A. 
No, 1 didn’t ask him any such thing as that. 

Q. Didn’t you tell him you were hard up and that you 
wanted some help and couldn’t he help you out? A. I did 
not. 

Q. Now, at that time you talked to Mr. Jennings—I want 
to be certain about this—did Mr. Jennings use my name at 
all? Are you sure? A. Tie said that he had given 
23 a written statement shortlv after Mr. Conn’s death 
—I suppose when they were holding the inquest—I 
do not know when he gave it, and he said that he had al¬ 
ready given a statement and he preferred not to give 
another one. As a matter of fact, he couldn’t give another 
one without the consent of the insurance people. 

( t >. Didn’t he also say without the consent of Mr. Hard¬ 
ing? 

Mr. Goldstein: I think she has answered that, Mr. Com¬ 
missioner. 

Mr. McCabe: I am just cross-examining. 

The Witness: Yes, he did. 

By Mr. McCabe: 

Q. Without the consent of Mr. Harding? A. He did. 

Q. Did you call Mr. Jennings up again? A. Never. 

Q. So you have never heard from him since? A. Never 
heard from him since. 

Q. Now, Mrs. Conn, I want to refresh your recollection. 
The dav we were in before Mr. King do vou recollect that 
I told your attorney that I was not preparing this case for 
him, that if he wanted this boy down here as a witness that 
he could subpoena him? Do you remember my telling him 
that? A. Yes, I do. 
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Q. When was it that you first saw Doctor Stout? 

24 A. I saw Doctor Stout—I don’t know. Mr. Conn had 
been in the hospital five or six days when I first saw 

Doctor Stout. I didn’t have any conversation with Doctor 
Stout at the time. 

Q. No, but do you remember having a conversation, you, 
and wasn’t Mr. Conn’s mother up at the hospital, with Doc¬ 
tor Stout ? A. I remember talking to Doctor Stout at the 
hospital, yes. 

Q. Where did you sit? Did you sit in a room opposite 
where your husband was sick? A. Did I do what? 

Q. Where did you sit in the hospital when you were talk¬ 
ing with Doctor Stout? A. Across the room from Mr. 
Conn, a room across the way. 

Q. Did Doctor Stout question you relative to any blow 
that your husband received? A. Yes. 

Q. And tried to get a history of the case? A. Yes. 

Q. Do you remember telling Doctor Stout that your hus¬ 
band had been suffering from headaches for quite a period 
as a result of sinus trouble? A. Yes, I told him that. I 
told Doctor Glenn that at fhe time he was taken sick. 

25 Q. How long had he been suffering from head¬ 
aches as a result of sinus trouble? A. He hadn’t 

had anv sinus trouble or treatments for it for three or four 
•> 

years. He thought that was the trouble he was having at 
the time when he started having these headaches. 

Q. Do you remember telling Doctor Stout about your 
husband’s having a friendly sparring match about six 
weeks prior to the time that he was taken sick? A. Not six 
weeks prior; six months prior, the one that I just spoke of. 
Q. Was Mr. Brosman his brother? A. No. 

Q. I am asking you about a conversation you had with 
Doctor Stout as to whether or not you told Doctor Stout 
that your husband had had a sparring match with his 
brother about six weeks prior to the time that he was taken 
sick. A. I couldn’t possibly have told Doctor Stout be¬ 
cause I have never seen Mr. Conn have a boxing bout— 

Q. (Interposing) This was not a question of whether you 
saw it or not; this was a question of whether you told Doc¬ 
tor Stout he had had it. A. I didn’t tell Doctor Stout he 
had any boxing match with his brother. 
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Q. Do you deny, then, you told Doctor Stout that? A. 

1 do. 

26 Q. Now, did you also tell Doctor Stout that after 
this boxing; bout in question that you saw your hus¬ 
band and that it was noted that the skin of the right ear was 
split and that the outer ear was inflamed and that he told 
you that he would have a cauliflower ear from being hit on 
it? Did you tell him that? A. No, I never made any such 
statement as that. 

Q. You deny making any such statement to Doctor 
Stout? A. I said at the time he had the sparring match 
or whatever it was he had with Mr. Brosman, six months 
before, when he had Mr. Brosman’s little five-year-old 
boy’s boxing gloves on, that the back of his ear, right here 
(indicating), was split a tiny bit. I don’t remember which 
ear it was. It was split just a tiny bit. 

Q. So, then, is it your statement—I just want to get it 
clear—at the time you talked with Doctor Stout you told 
him that the boxing bout you mentioned was six months 
before that ? A. Six months before, the only boxing I ever 
knew him to do at all, if you want to call it boxing, with Mr. 
Brosman. 

Q. When lie came home that evening from the office about 
the middle of November that your counsel asked you about 
how long a cut was it that he had on his forehead? A. It 
was just a gash, just a tiny place like that (indicating). I 
do not know how to describe it to you. 

27 By the Deputy Commissioner: 

Q. How big was the cut? A. Just a tiny place. 

Q. About a quarter of an inch? A. Yes. I just don’t 
know how to describe it to you. 

Bv Mr. McCabe: 

•> 

Q. What did you do with that? Was there a swelling 
there? A. No. 

Q. No swelling. What did you do to the cut? 

Mr. Goldstein: If anything. 

The Witness: I went to put something on the cut. There 
was a tiny bit of corroded blood on it. Mr. Conn wouldn’t 
let me put anything on it. I put a little bit of Alco-Rub and 
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wiped the blood off. That is all I did. He wouldn’t let me 
put anything on it whatsoever. He said it was ridiculous. 
It would be all right in a day or two. 

Bv Mr. McCabe: 

Q. He worked every day from then on until the 18th of 
December? A. I think Mr. Conn was off a day or two. I 
know he was off one-half a dav the Monday before he was 

i * 

stricken in his office. He was stricken on Friday and I 
know the Sunday before he was home all day in bed with 
a headache and he stayed Iff a half day the following 

28 day, which was Monday, five days before he was 
stricken at the office, with a headache and nausea. 

Q. When did you first go to the Association of General 
Contractors and tell them about this statement that you 
just made as to your husband’s being injured down there 
with a filing cabinet? A. I didn’t go down to the Associ¬ 
ated General Contractors. 

Mr. Goldstein: I did not understand that question. 

Mr. McCabe: Will you read the question? 

The Reporter (reading): 

“Q. When did you first go to the Association of General 
Contractors and tell them about this statement that you 
just made as to your husband’s being injured down there 
with a filing cabinet?” 

By Mr. McCabe: 

Q. Go ahead and answer it. A. I didn’t go down to the 
Associated General Contractors and tell them. 

Q. Calling your attention to about the 23rd day of De¬ 
cember, 1937, didn’t you go in and ask Mr. Harding for 
your husband’s check? A. Did I ask him? 

Q. Yes. A. No, sir, I did not. Mr. Harding called me up. 
Mr. Goldstein: Don’t shut her off, Mr. McCabe. 

29 Mr. McCabe: I am not shutting her off; I am try¬ 
ing to be fair. 

The Witness: No, I didn’t. I never asked Mr. Harding 
for my husband’s check. Mr. Harding called me and asked 
me if I would come in the office and see him, which I did, 
and when I did he gave me the check of Mr. Conn. 
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By Mr. McCabe: 

Q. Didn’t he also ask you then what was the matter with 
your husband? A. Yes. 

Q. And wasn’t that the first time you made any mention 
at all about your husband’s being injured? A. No. 

Q. To Mr. Harding? A. To Mr. Harding, yes. 

Q. Had you made any report of your husband’s injury 
up to that time? A. I didn’t make any report at all. 

Q. Have you your marriage certificate, Mrs. Conn? A. 
Yes. 

Q. Have you it with you? A. No, I haven’t it with me. 

Mr. McCabe: Mr. Goldstein, will you produce that as a 
part of the record; I mean that is a mere formality? 

Mr. Goldstein: Yes. 

30 By Mr. McCabe: 

Q. When were you married to Mr. Conn, Mrs. Conn ? A. 
October 12, 1926. 

Q. Now, as to this child, with whom has this child been 
living since Mr. Conn’s death? A. Been living with her 
grandmother since February. 

Q. Since February, 1937 ? A. Yes, this year. 

Q. And how is the child? A. She was thirteen in Sep¬ 
tember. 

Q. Is this child by your marriage or by the previous 
wife? A. The previous wife. 

Q. What is the name of the grandmother and grand¬ 
father? A. M. P. Rosendall. 

Q. Is she living here in the city? A. Yes, 2400 Thir¬ 
teenth Street. 

By the Deputy Commissioner: 

Q. Northwest? A. Northwest. 

Mr. McCabe: That is all. 

Redirect Examination 
By Mr. Goldstein: 

Q. Mrs. Conn, did you notice a change in your husband’s 
condition subsequent to the time you noticed this injury to 
his head? A. Oh, my, yes. 

Q. Speak up so we can hear you. A. Yes, a de¬ 
cided change. 


31 
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Q. What was that change that you noticed? A. He was 
very, very irritable and nervous. 

Q. Any change in his physical appearance? A. Except 
this twitching that he had in his right eye and the side of 
his face. 

Q. Did he ever have that before? A. No. 

Re-Cross-Examination 
By Mr. McCabe: 

Q. I just want to ask one question in view of your re¬ 
direct: When did this twitching of his right eye actually 
start, as you observed it? How many days before he was 
sick? A. About ten days. 

Q. About ten days? A. Yes. 

Q. He was taken sick on the 18th, wasn’t he? A. That 
is right. 

Q. That would make it around about the 8th, the 8th of 
December? A. That is right. 

Mr. McCabe: That is all. 

32 Examination in Chief 

By the Deputy Commissioner: 

Q. Did you talk to your husband after he was brought 
home on December 18? A. I talked to him just a few min¬ 
utes, about five o’clock. He was brought home to his 
mother’s because he thought I wouldn’t be at home. I was 
trying to do Christmas shopping. When I got to his 
mother’s, which was about three o’clock in the afternoon, 
he was asleep. Doctor Glenn had given him some medi¬ 
cine to put him to sleep and I talked to him—he woke up 
about five o’clock and he just spoke to me and he was just 
complaining of his head. We had no conversation at all, 
and he lapsed in a coma somewhere between six and seven 
o’clock that evening. Had no conversation with him what¬ 
ever. 

Q. Did you at any time after that, up to the time of his 
death, have any conversation with him? A. Yes, I had a 
conversation with him. 

Q. And did he describe to you actually what occurred on 
December 18 when he was brought home? A. Yes. 

Q. What did he tell you? A. He told me he was sitting 
in Mr. Swem’s office talking to Mr. Swem and he had some 
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sort of a spell. He didn’t know what kind it was. He 
thought he was going to -faint, that his head—I don’t know 
how to explain it to you—just a terrific pain in his head. 
Q. When he came home on November 15 and said 

33 that he had struck his head on the file in the office, 
did he say when he struck his head on the file? A. 

He said he had struck it that dav. 

•/ 

Q. When were you born, Mrs. Conn? A. January— 
When ? 

Q. When? A. January 26, 1902. 

Q. When was Marjorie Ada Mav born? A. September 
5, 1924. 

Q. Are you claiming compensation for the child? A. 
Yes. 

Q. You are the stepmother of the child? A. Yes. 

Q. Did you authorize the burial of your husband? A. 
I did, yes. 

Q. Was the amount of the bill $374? A. That is right. 
Q. Have you paid any part of that? A. I paid all of it. 
Q. You paid all of it? A. Yes. 

Q. When did you pay it? A. I don’t recall when I paid it. 
Q. Why are you claiming compensation for the 

34 child when the child resides with its grandmother? 
A. I suppose just for protection of the child. I don’t 

know. I have been contributing towards her support. 

Q. You have since she was living with her grandmother? 
A. Yes. 

The Deputy Commissioner: That is all. 

Further Cross-Examination 
By Mr. McCabe: 

Q. Are you employed, Mrs. Conn? A. No, I am not. 

Q. How much do you contribute towards her support? 
A. I have been contributing $30 a month. 

Q. $30 a month? A. Yes, out of the insurance that Mr. 
Conn left. 

Q. I see. 

By Mr. Goldstein: 

Q. That is about gone, isn’t it? That insurance is about 
gone, isn’t it? A. Yes. 

(Thereupon the witness was excused and retired from 
the witness stand.) 
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Mr. Goldstein: May I put Doctor Glenn on out of turn? 
He wants to get away. 

The Deputy Commissioner: Before Doctor Glenn 

35 testifies, will the cause of death be admitted as is in¬ 
dicated in the death certificate? Is there any objec¬ 
tion to putting that in the record? 

Mr. McCabe: Who signed that death certificate, Mr. 
Commissioner? 

The Deputy Commissioner: A. Magruder MacDonald, 
coroner. 

Mr. McCabe: Yes, we admit that. 

The Deputy Commissioner: Cause of death is stated to 
be cerebral hemorrhage about circle of Willis. Any objec¬ 
tion, Mr. McCabe? 

Mr. McCabe: No, except—well, the only thing was I 
think we can prove the cause of death medically because 
the doctor is going to be here, Doctor Hunter, who made 
the autopsy, and I believe we will prove by him whatever 
that cause is. 

Mr. Goldstein: Doctor Hunter made the autopsy? 

Mr. McCabe: He made part of the autopsy. The cor¬ 
oner’s office sent the brain to Doctor Hunter for micro¬ 
scopic examination and analysis. 

Mr. Goldstein: The blood clot was sent to Doctor Hunter 
but Doctor Murphy made the autopsy. 

Mr. McCabe: And I think Doctor Murphy used Doctor 
Hunter in connection with it. 

The Deputy Commissioner: In any event it will 

36 be admitted the death certificate indicates the cause 
of death was cerebral hemorrhage about circle of 

Willis. 

Mr. McCabe: Yes, it indicates that. 

Thereupon Dr. J. B. Glenn was called as a witness for 
and in behalf of the claimant, and being then and there duly 
sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. Goldstein: 

Q. Doctor, your full name is J. B. Glenn? A. That is 
right. 
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Q. Do you have your office at 1606 Twentieth Street, 
Northwest? A. Yes. 

Q. You are a practicing physician? A. Yes. 

Q- For how long have you been a practicing physician? 
A. I was graduated in medicine 1921. 

Q* What school? A. George Washington University. 

Q. Now, Doctor Glenn, during his lifetime did you treat 
one Whitman P. Conn? A. I did. 

Q. When did you first observe him for the pur- 

37 pose of professional treatment? A. I saw Mr. Conn 
on the 18th of December, 1936, about 1 p. m. 

Q. Where was that? A. He was at home, 2400 Thir¬ 
teenth Street, Northwest. 

Q. Now, what was his condition at that time, Doctor? 
A. He complained of severe headache and a feeling of gid¬ 
diness. His temperature was 98.4, w T hich was normal. His 
pulse was 80, which is relatively normal. His respirations 
were 20, which are relatively normal. Physical signs of 
any brain irritation at that time were not present. There 
was no stiff neck. The pupils reacted normally. I made 
no diagnosis at this visit. 

Q. Then you treated him from December 18 until the 
date of your last visit, which was January 1; is that cor¬ 
rect, sir? A. No, I saw him on the 2nd. 

Q. The 2nd of what? A. January. 

Q. Oh. Was he removed anywhere, Doctor? A. At Gar¬ 
field Hospital the night of the 18th of December, 1936. 

Q. And you continued to treat him and serve him? A. I 
did. 

38 Q. Doctor, he finally passed away; is that right? 
A. Yes, he did. 

Q. Did you observe him during all that period? A. I 
did. 

Q. And took a history of his case? A. I did. 

Q. Did he tell you a history of an injury? A. He did. 

Q. What was that injury? A. A boxing match. 

Q. Was there any other history he gave ? A. There was 
another history but he didn’t tell me. 

Q. Who gave you that history? A. Either the wife or 
the mother. I don’t recall which. 

Q. What was that? A. Of having hit his head on a file 
cabinet in his office. 
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Q. Doctor, what was the cause of his death ? A. Cerebral 
hemorrhage and clot. 

Q. Would you say that was caused by any trauma? A. 
I would say in my opinion it was. 

Q. I mean in your opinion. A. Exactly. 

Q. So, in your opinion, his death was caused by a cere¬ 
bral hemorrhage? A. It was, cerebral clot and hemorrhage. 

Q. Cerebral clot and hemorrhage caused by a trauma of 
some sort? A. That is my opinion. 

39 Q. Did the history indicate when he received this 
trauma or blow? A. It did. 

Q. When? A. About six weeks before his death. 

Q. And that would make it some time about the middle 
of November? A. Around that time, between the middle 
and—first, of course, you cannot be exact about the time on 
these things. 

Q. Say about six weeks before his death, which w T ould 
bring it some time about the middle of November? A. 
Quite right. 

Q. Doctor, in your opinion, from your examination, the 
condition you found the patient in, and your diagnosis, 
would you say in your opinion his death could have been 
caused by a trauma that he received about the middle of 
November? A. 1 would say in my opinion it was caused 
by trauma? 

Q. Doctor, would you say in your opinion that death was 
more likely caused by trauma received in the middle of No¬ 
vember than trauma caused in June? A. It was, indeed. 

Q. Would you say in your opinion from what you found 
that it was more likelv that— 

40 Mr. McCabe (interposing): Wait a minute. I ob¬ 
ject. That is a leading question. 

The Deputy Commissioner: Let him finish the question 
first. 

Mr. Goldstein: I will withdraw that. 

By Mr. Goldstein: 

Q. Doctor, in your opinion would you say that his death 
could have been caused by trauma received in June of that 
year? A. Yes. 

Q. Now, was it more likely that he had received this in¬ 
jury in November than in June? A. Yes. 
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The Deputy Commissioner: What was that last question? 

By Mr. Goldstein: 

i 

Q. It was more likely that death resulted from trauma 
received in January than in June? A. In my opinion it 
was. 

Q. In your opinion it was more likely the blow that was 
received in November than in June that caused his death? 

The Deputy Commissioner: The doctor still has not an¬ 
swered that other question you asked. 

Mr. Goldstein: I was coming back to it. 

By Mr. Goldstein: 

I 

II Q. In your opinion, Doctor, from your examina¬ 

tion and from the history, the trauma from which he 
died as a result of this clot more likely had occurred in 
November of 1936? A. In my opinion it did. 

Q. Rather than in June of 1936? A. In my opinion it 
did. 

Mr. Goldstein: That is all. i 

Cross-Examination 
By Mr. McCabe: 

Q. Doctor, do you remember testifying down before the 
Deputy Coroner? A. Very well. 

Q. The question was asked by the Deputy Coroner—I am 
reading from your testimony—the Deputy Coroner asked 
you this question: 

“And you believe that this brain condition with this 
hemorrhage was the result of an injury?” 

You answered: 

“I do.” A. I do. 

Q. The question was asked: 

“And from the history of the patient, the nature of the 
injury was from a boxing match?” 

And you answered: 

“That is right.” A. And from the history of the pa¬ 
tient. That is what I answered, and I still answer it that 
way. 
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42 Q. Now, Doctor, when you first talked with Mr. 
Conn and discussed it, took the history of the case 

from him and started to get it, is that when he told you he 
had been in a boxing match? A. No, he told me the next 
day; in other words, December 19. December, the after¬ 
noon of the 19th. You see, he went into coma. Doctor 
Stout did a spinal puncture. He came out of the coma and 
he started acting perfectly rational. Then he told me the 
history. 

Q. You questioned him, I suppose, Doctor, to see whether 
or not he received any blow on the head to account for this 
condition? A. He volunteered the information. 

Q. What did he tell you? A. He said he was boxing six 
weeks before that and had been hit a severe blow on the 
head. 

Q. Did he tell you from that time on he had been bothered 
as a result of the blow? A. No, he did not. Now, he at¬ 
tributed some of his trouble to that date but he did not tell 
me he had it constantly from that time on. 

Q. That was a blow he had received about six weeks be¬ 
fore? A. That was his words to me. 

43 Q. Was anybody present when he gave you that 
statement? A. Miss Mitchell. 

Q. That was made up in the hospital? A. That was 
given at Garfield Hospital. 

Q. At that time when you were taking a history of any 
blow he might have received to account for this condition, 
did he tell you he had struck his head on a filing cabinet? 
A. He did not. 

Q. And this history you got with reference to his head 
being struck on a filing cabinet, from whom was that ob¬ 
tained? A. Either from his wife or his mother or both. I 
don’t know which. 

Q. So you had, Doctor, sufficient history from the man 
himself to account for this condition, didn’t you? A. I 
don’t know. I had a history. Whether it was sufficient or 
not, I do not know. 

Q. But from your— A. (Interposing) I had a history 
of some trauma sufficient to cause this. 

Q. From the man himself? A. From the man himself. 

Mr. McCabe: That is all. 
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Redirect Examination 
By Mr. Goldstein: 

44 Q. Now, this history that you got from the mother 
and the wife was prior to his death, wasn’t it? A. 

It was, indeed. 

Q. And they told you about when this trauma was? A. 
They did, indeed. 

Q. And when did they tell you? A. They told me about 
the time of the boxing match six weeks before. 

Q. Of course, this man had gone into a coma. You never 
talked to him before he became unconscious? A. I did, in¬ 
deed, but he did not tell me any of this. He did not recall 
any of this. 

Q. When you first saw him, before he went into this 
coma, he did not tell you anything about the trauma at all ? 
A. That is it. 

Q. And then he became unconscious? A. That is it. 

Q. And he was unconscious for how long, Doctor? A. I 
should say eighteen hours. 

Q. And then when he got out of this unconsciousness, be¬ 
came conscious again, you began to get a history again? 
A. He began to figure why he became unconscious. 

Q. He was under narcotics at that time? A. He was not. 
Q. Had he been given anything at all? A. Oh, 

45 yes, he had been given a spinal puncture to relieve 
him. 

Q. A spinal puncture? A. Yes. 

Q. What was his general condition at that time? Was 
he getting weaker at that time? A. Not at all. He re¬ 
acted from the spinal puncture in a perfectly normal man¬ 
ner. He regained his mentality, composure, and conscious¬ 
ness perfectly. 

Q. When the mother and wife told you about this trauma 
did you tell him about that? A. He was unconscious. That 
was towards the latter part of the illness. 

Q. He was unconscious at that time? A. He was. 

Q. So you had two histories, one of a boxing match— A. 
(Interposing) I did. 

Q. Might he not have told you, Doctor, that that boxing 
was six months instead of six weeks before? A. No, sir, 
he told me six weeks. 
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Q. And the wife told you the trauma was six vreeks? A. 
Exactly. In other words, the two were close together. 

Q. Did she tell you the nature of this injury on his head ? 
A. No, she said he hit his head on a filing cabinet as he was 
leaning over. 

46 Q. Doctor, was this trauma more likely to have 
occurred to that part of his head (indicating) or his 

forehead or frontal? 

The Deputy Commissioner: Which trauma? 

Mr. Goldstein: The trauma that caused his death. 

The Witness: I don’t know. 

By Mr. Goldstein: 

Q. Would it have been possible, Doctor, for him to have 
died from the trauma that he received on his ear? A. I 
don’t know. 

Q. Would it have to be of sufficient force? What would 
have to be the force, in your opinion? A. I do not under¬ 
stand the question. I am sorry. 

Q. What would be the force of the blow necessary to 
cause this condition, in your opinion ? A. I do not know. 

Q. Great force? A. I do not know. 

Q. Would a slight blow have done it? A. In my opinion 
a slight blow would not have done it. 

Re-Cross-Examination 
By Mr. McCabe: 

Q. Now, Doctor, I just want to ask you one question. 
You started to answer it when Mr. Goldstein was examining 
you. You stated that the wife and the mother had 

47 also told you that the time he received his injury in 
the boxing match was just about the same time he 

received the blow on his head from the filing cabinet. A. 
No, you got it backwards. The wife and mother told me he 
received the injury to the head in the office about six weeks 
before the death. I do not quite understand. The wife 
never told me about a boxing match. He told me about the 
boxing match. 

Q. You had the history, then, of his telling you one thing 
and the wife telling you another? A. That is right. 
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Examination in Chief 

By the Deupty Commissioner: 

Q. Doctor, was there anything about this man’s condi¬ 
tion when you took this history which would account for 
any misstatement as to the history he gave you? A. No, I 
thought of that. No, he was in a perfectly rational, good, 
normal condition. He reacted beautifully from the punc¬ 
ture. He talked to me just as I am talking to you now. 

Q. Now, having had the two histories, one of a blow in a 
boxing match and one of a blow he received in striking a 
filing cabinet, which history would you think w T ould be the 
one to accept as a sufficient cause for death such as this? 
A. Honestly I do not know. In my own mind, if I 

48 had to say today, I could not say because I do not 
know. They both occurred within a few days of each 

other and I just do not know. 

Q. Is the severity of the blow to be considered in determ¬ 
ining that? A. Very much so; very much so. 

Q. So that if the blow sustained when he struck the filing 
cabinet was more severe than the blow he sustained in the 
boxing match or vice versa — A. (Interposing Or vice 
versa. 

Q. (Continuing) that would be the cause of death, the 
more severe blow would be the cause of the death; is that 
it? A. Yes, that is my opinion. 

Q. Doctor, I understood you to say the cause of death 
in your opinion was cerebral blood clot and hemorrhage? 
A. Yes, sir. 

Q. Is there any doubt in your mind that there was a 
blood clot? A. I saw the blood clot at operation. I was 
there and saw it. 

Q. Have you ever in your experience heard of a blood 
clot being formed by a blow with a boxing glove? A. Yes, 
sir. 

Q. Why do you say it would be more likely that his death 
was caused by a blow six weeks prior to his death 

49 rather than in six months prior to his death? A. Be¬ 
cause I got no history of a blow six months prior to 

his death. 

Q. Well, knowing that now, knowing that fact now, that 
there probably was a history of a blow six months prior 
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to his death, would you say the blow six weeks would be 
more inclined to be the cause of his death? A. Very much 
more because of the freshness of the trauma and the ap¬ 
pearance of the blood and the federation of the blood there, 
showing the clot had oozed probably for six weeks. In 
other words, the pathology at operation. 

Q. What would be the symptoms of a blood clot at the 
site of the trauma? A. Where is the trauma? 

Q. To the head, as in this case. A. What part of the 
head? 

Q. The right side above the temple. A. Of a clot? 

Q. Yes. A. Right side above the temple? 

Q. Yes. A. There may be no symptoms at all. There may 
be symptoms from coma to twitching of the eyes and lack 
of speech. You have to know the size of the clot and the 
location exactly of the clot. 

50 Q. You say twitching of the eye is a symptom of a 
clot? A. Sometimes it is and sometimes it is not. I 

have to know the size of the clot and the location before I 
could answer your question. 

Q. You said you saw the clot? A. I did. The clot was 
not in the temple region; it was in the parietal region, right 
here (indicating). 

Q. Does the blood clot travel if the blow is sustained in 
the front part of the head? A. No. Just because the blow 
is in one part, the clot does not necessarily have to occur 
at the spot of the blow. It can occur at any point in the 
brain. When you are hit here (indicating) you may get a 
hemorrhage here, here, or here (indicating). It does not 
necessarily have to be at the side, unless something goes 
through the skull and you see an obvious hemorrhage out¬ 
side. You then get a hemorrhage on that side; but that 
clot can form in any part of the brain, in my opinion. 

Q. Can a person go on for a period of five or six months 
without showing any signs or symptoms of a blood clot in 
the brain? A. Yes, sir. 

Q. I still have not learned to my satisfaction, Doctor, why 
you feel the more recent blow was the cause of the injury. 
A. Because of the character of the clot and the recent hem¬ 
orrhage. A fresh hemorrhage, as was demonstrated 

51 at operation, could not occur six months before with¬ 
out having clotted. It could have occurred recently 
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within that period of time, six weeks, slowly oozing, and 
not having clotted. Blood won’t go that time without clot¬ 
ting, six months. See what I mean now? 

Q. Yes. A. There was a clot there but, in my opinion, 
the clot had only recently formed and was not hard enough 
to have been formed six months before. I mean that is as 
clear as I can make it to you. 

The Deputy Commissioner: That is all, Doctor. 

Mr. McCabe: Doctor, I just want to ask you one more 
question. 

Further Cross-Examination 

By Mr. McCabe: \ 

Q. Doctor, is the side of the head composed of thinner 
bone than the frontal bone? A. Well, you kind of got me 
there because the frontal part of the head has two thin 
layers, but there are two thin layers and between you have 
a sinus. You have not any sinus there (indicating). The 
bone is thicker, but it is bored in the sinus or sinuses. That 
is the only way I can answer that question. 

Q. So if you had a man who received a blow on the side 
of the head six weeks prior to the time you examined him 
that could have caused that blood clot that you 
52 found? A. In my opinion it could. 

Q. It was your opinion at the Coroner’s office that 
the nature of the injury which caused this condition was a 
boxing match? A. No, I said a trauma. I did not give that 
cause. 

Q. From the history of the patient? A. That is dif- 
erent. 

Q. From the history of the patient the injury was from a 
boxing match, and you answered, “That is right”? A. 
That is it, quite right. 

Further Direct Examination 

By Mr. Goldstein: 

Q. But from the history you got from the entire case it 
might have been caused by either one of the traumas? A. 
Absolutely. 

Q. One thing more, Doctor. That hemorrhage is some¬ 
times known as a contrecoup? A. I don’t know. 
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Q. Where you are struck in one part and it appears in 
the other? A. I just don’t know the term. 

Mr. Goldstein: That is all. 

The Witness: Thank you for putting me on. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

53 Mr. Goldstein: If the Court please, might I put on 
the little child and then let her go? 

The Deputy Commissioner: It is all right with me. 

Thereupon Marjorie Ada May Conn one of the claimants 
herein, was called as a witness for and in her own behalf, 
and being then and there duly sworn by the Deputy Com¬ 
missioner, assumed the witness stand and, upon examina¬ 
tion, testified as follows : 

Direct Examination 

By Mr. Goldstein: 

Q. Now, what is your full name? A. Marjorie Ada May 
Conn. 

Q. And this is your stepmother here, Mrs. Conn? A. Yes. 

Q. You are now living with your grandmother? A. Yes. 

Q. You have been since your dad passed away? A. Yes. 

Q. You go to school, don’t you? A. Yes. 

Q. What grade are you in, Marjorie? A. Seventh. 

Q. How old did you say you were? A. Thirteen. 

54 Q. Now, when your dad was living you lived with 
your stepmother and your dad ? A. Yes. 

Q. Do you recall when he became ill? A. Yes. 

Q. Now, do you recall, Marjorie, some time around 
Thanksgiving of last year—not this year—when you all 
together had dinner somewhere? A. Yes. 

Q. Do you recall prior to that time having seen your dad? 
A. Yes. 

Q. Now, will you tell the Commissioner and the rest of 
us so that we might know about what your father said to 
you, if he said anything, about any injury that he might 
have had, just in your own way? A. You mean when we 
were at a friend’s house? 

Q. Or at any time before that. I was just trying to fix 
the period. That is all. I was just trying to fix the time. 
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' By the Deputy Commissioner: 

Q. Tell us when he first spoke to you. 

By Mr. Goldstein: 

Q. When he first spoke to you about— 

Mr. McCabe (interposing): If he ever did. 

The Witness: Well, when we were home he had a cut on 
the right side of his head and he said he had got it from 
the file cabinet. 

55 By Mr. Goldstein: 

I 

Q. Did he tell you where? The file cabinet where? A. In 
his office. 

Q. Who was talking to him about it? A. My mother. 

Q. Did she do anything aboutJt that you know of, or was 
anything said about it? Just tell us as best vou can re- 
member. A. Well, she just asked him about it. That is all. 

Q. Did he say anything about how he felt at that time? 

A. Well, he said he did not feel very good. When he first hit 
his head it hurt him so bad he had to sit down afterwards 
and he didn’t feel very good. 

Q. Well, now, did you notice your dad’s condition after 
that? A. Yes. 

Q. What was it? A. Well, he wasn’t very agreeable from 
then on. 

Q. Was there any change in him that you noticed in his 
physical condition? A. Well, I don’t think so except his 
eye. 

Q. And what about his eye? A. Well, it twitched some¬ 
times. That is all. 

By the Deputy Commissioner: 

Q. Which eye, do you remember? A. The right. 

56 By Mr. Goldstein: 

Q. The right eye? A. Yes. 

Q. Did he complain of any headaches that you know of? 

A. Yes, he did, all the time. 

Q. What would he do and say around the house after 
this injury he told you about? A. Well, he said he had an 
awful headache. He didn’t like any noise, the radio going. 
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Q. Now, before this injury was he irritable like that? A. 
No. 

Q. Did he complain about headaches before that? A. No. 
Q. Or did his eye ever twitch before that that you noticed? 
A. No. 

Q. Now, do you recall when he became very ill later on, 
the next month ? A. Well, around the 18th of December ? 

Q. Face the Commissioner and tell him about that. 

The Deputy Commissioner: I can hear. 

Mr. Goldstein: Can you hear? I did not know whether 
you could. Keep your voice up, Marjorie, and tell us what 
vou know. 

57 The Witness: Well, he was sick. He was taken 
sick on the ISth of December. 

By Mr. Goldstein: 

Q. And you know he was taken to the hospital? A. Yes. 
Q. Now, has your stepmother been contributing towards 
your support that you know of ? A. I think so. 

Q. And you are living with your grandmother? A. Yes. 
Mr. Goldstein: Your witness. 

Cross-Examination 

By Mr. McCabe: 

Q. Do you remember about when it was that your father 
came home and was talking to your mother about hitting his 
head on the file cabinet? A. It was about a week before 
Thanksgiving. 

Q. A week before Thanksgiving? Is that how you re¬ 
member it? A. Yes. 

Q. Did you notice anything wrong with his head at that 
time? A. Well, it had a cut on it. 

Q. Would you show the Deputy Commissioner where the 
cut was and about how long it was? A. Well, it was 

58 on the right side of the head. 

Q. Would you point to that part of your head and 
show it? A. (The witness did as requested.) 

The Deputy Commissioner: Above the right eye on the 
forehead. 

By Mr. McCabe: 

Q. How long was it? A. About that long (indicating). 
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By the Deputy Commissioner: 

Q. About a half inch? A. Yes. 

By Mr. McCabe: 

Q. Was it bleeding? A. It wasn’t bleeding then but it 
had some blood on it. 

Q. Did he have a scar there where he got hit ? A. Yes. 

Q. Was the blood dried blood? A. Yes. 

Q. Did your mother do anything for the cut? A. She 
wanted to but he wouldn’t let her. 

Mr. McCabe: That is all. 

Mr. Goldstein: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

59 Q. Do you remember whether your father had 
been home ill after that for any time? A. After he 

got home? 

Q. After November 15. A. Yes, I think he did stay home 
once or twice. 

Q. For what reason, do you know? A. Well, he had such 
a bad headache. 

Q. Did he stay in bed or was he up on his feet? A. I 
think he was in bed a little while, and he would get up and 
walk around. 

The Deputy Commissioner: That is all. 

Mr. McCabe: She can be excused as far as we are con¬ 
cerned. 

Mr. Goldstein: Can you get back to school yourself, 
Marjorie? 

The Witness: Yes. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Goldstein: May Mrs. Conn be excused for a moment? 
The Deputy Commissioner: Yes. 

Mr. Goldstein: Will you take the stand, Mr. Cutler? 

Thereupon William Martin Cutler was called as a witness 
for and in behalf of the claimant, and being then and there 
duly sworn by the Deputy Commissioner, assumed 

60 the witness stand and, upon examination, testified as 
follows: 
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Direct Examination 
By Mr. Goldstein: 

Q. Your full name, Mr. Cutler? A. William Martin 
Cutler? 

Q. You are a brother-in-law of Mrs. Conn? A. That is 
right. 

Q. You knew Mr. Whitman P. Conn in his lifetime? A. 
Yes. 

Q. Where do you reside, Mr. Cutler? A. 709 Seventeenth 
Street, Southeast. 

Q. What is your employment? A. Government service. 

Q. Mr. Cutler, directing your attention to November, 
1936, did you have occasion to see Mr. Whitman P. Conn? 
A. Yes, my wife had invited the family over to have Thanks¬ 
giving dinner with us, which they did. 

Q. Do you recall what day of the month that was? A. 
No, I do not. 

Q. It was Thanksgiving in November, 1936? A. Prior to 
his death, yes. 

Q. Did they come over for dinner? A. Yes. 

Q. Who came? A. Marjorie, Catherine, and Whit- 
61 man. 

Q. Had you seen Mr. Conn prior to that? When 
was the last time prior to that you had seen him? A. I 
couldn’t say exactly but I would see him from time to time. 
I imagine it had been seven weeks since I had seen him. 

Q. Now, did you notice any change in him, any physical 
change in him, since the last time you saw him? A. No, I 
did not notice any particular change in him. 

Q. Did you talk to him? A. I talked to him after dinner 
and it was then that he told me of this injury that he was 
supposed to have sustained. 

Q. How did that come about, that conversation? A. Well, 
after dinner we all went into the living room and he com¬ 
plained of having a very severe headache and he told me 
he probably had eaten too much dinner and then he went 
into the story and told me he had struck his head while at 
the office. 

Q. Did he tell you how? A. He said that he had opened 
the upper drawer of his file cabinet and had left it open 
while getting something out of a lower drawer, and as he 
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raised his head, he cut himself on the side of the head on 
the corner of the file drawer that was out. 

The Deputy Commissioner; Indicating the right side. 

The Witness: He did not show me the cut at all 

62 and he told me it had happened, I think he said, last 
week or something of that nature. 

I said, “Why don’t vou have something done about it?” 
He said, “Well—” ' 

I asked him if he had seen a doctor. He said no, he 
didn’t think it would bother him, but he had had these very 
bad headaches. 

By Mr. Goldstein: 

Q. Did he say what happened when he raised his head 
and struck his head ? A. He said he had hit his head against 
the drawer that he left out. 

At that time I used to kid him about his office because it 
is about one-half as large as this. 

Q. Have you been in his office? A. I have, but not re¬ 
cently. 

Q. When was the last time you had been in there before? 
A. Well, I would go down there and see Mr. Brosman or 
Mr. Harding maybe not three times a year at the outside. 

Q. Can you describe that office? A. Well, he had a little 
bit of everything in there and he had a larger office out¬ 
side of the office where he worked. He had a larger office 
where his assistant worked, but in his particular office, the 
whole business isn’t much larger than from this 

63 point (indicating) to the window. 

By the Deputy Commissioner: 

Q. Can you give us approximately the number of feet? 
A. I would say not more than eight by ten feet, and in that 
space he had a desk and a file cabinet and a table and a lot 
of information, I suppose, that he was gathering using in 
his work. 

By Mr. Goldstein: 

Q. What was his occupation? What work did he do? A. 
He was editor of “The Constructor” magazine. He was 
in the newspaper business all his life. 
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Q. You did not see this file cabinet when you were in 
there? A. I didn’t pay particular attention to it but I 
know there was a file cabinet there and I know also he had 
just about enough room to put one other chair besides the 
one he used. 

Q. Mr. Cutler, were you ever told by Mr. Conn in his 
lifetime or did you ever personally witness any boxing 
match he was in? A. No, I never heard anything about this 
until it was brought in the testimony and the testimony 
came out about it. 

Q. That was the first time you heard about it? A. That 
was the first time I heard about it. 

Q. Of a boxing match? A. That is the first time. 

64 Q. Do you know of any boxing match that he ever 
had? A. I have never seen him with a pair of boxing 

gloves and I haven’t been told of any up to the time this 
evidence was taken. Everything I heard was hearsav about 
the boxing match. 

Q. I am talking about the conversations you had with 
him. Did he ever once mention he had been struck or in¬ 
jured in a boxing match? A. I have not. 

Q. Is this the only injury he ever told you about? A. As 
far as I know, that is. 

The Deputy Commissioner: You say “is this.” 

The Witness: It is the only one he mentioned to me. 

The Deputy Commissioner: You mean the one of No¬ 
vember 15? 

Mr. Goldstein: The one that occurred the week ftefore 
Thanksgiving. 

The Witness: I wouldn’t be able to say whether it was a 
week before, but just prior to his coming over there. 

By Mr. Goldstein: 

Q. Whenever it was, it was just prior to that period? A. 
Yes. 

Q. Did you see him up to the time of his death? A. I 
didn’t see him from Thanksgiving up to three days 

65 before he died. We didn’t go in the hospital because 
he was in a rather bad condition. He was in a state 

of coma. 

Q. You saw him three days before he died? A. That is 
right. 
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Q. That was in the latter part of December? A. That is 
true. 

Q. Did you notice his condition at that time? A. All I 
noticed he was in a state of coma. 

Q. Unconscious? A. Unconscious, and I think at that 
time they had given him an oxygen tent over him and you 
couldn’t see much of him anyhow. 

Q. Prior to this time that you talked to him on Thanks¬ 
giving you had seen him infrequently, hadn’t you? A. Oc¬ 
casionally. 

Q. Had he ever complained about headaches to you ? A. 
Not particularly, no more than anyone else, I wouldn’t say. 

Q. Did you ever notice any twitching in his eye? A. No, 
I did not. 

Q. You did not notice any? A. I didn’t see him, you see, 
from Thanksgiving till three days before he died. 

Q. On that day did he go home very well? 

Mr. McCabe: Which day? 

66 Mr. Goldstein: Thanksgiving. 

The Witness: No, he laid down on the davenport 
and complained of his headache, and gave him some aspirin, 
and I think he finally went to sleep about five o’clock in 
the evening. 

Mr. Goldstein: That is all. Your witness. 

Mr. McCabe: No questions. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Thereupon Edward Joseph Brosman was called as a wit¬ 
ness for and in behalf of the claimants, and being then and 
there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : 

Direct Examination 
By Mr. Goldstein: 

Q. Mr. Brosman, your full name, please? A. Edward 
Joseph Brosman. 

Q. You are now employed where? A. Social Security 
Board. 

Q. And have been for how long? A. Since June, 1936. 
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Q. Were you employed with the Associated Contractors 
of America during 1936? A. Part of the time. 

67 Q. What part do you mean? A. Up to Septem¬ 
ber 1. 

Q. And then vou severed your connections with it? A. 
Yes. 

Q. Now, during that part of 1936 vou knew Mr. Conn ? A. 
Yes. 

Q. He was a fellow employee of yourself? A. Yes. 

Q. Now, directing your attention, Mr. Brosman, to the 
early part or the middle part of the year, some time in the 
summer, did you have occasion to come into possession of 
a pair of boxing gloves? A. Yes. 

Q. Do you have them with you? A. No, I couldn’t find 
them. 

Q. You could not find them? Will you describe to the 
Deputy Commissioner what kind of gloves they were and 
whom you bought them for? A. I bought them for my little 
boy who was at that time five years of age, a small set of 
boxing gloves. I just don’t remember where I bought 
them or what I paid for them or anything about them, but 
I think it was around his birthday, which was June 16. 

Q. Now, you say a small pair of gloves. Were they 

68 children’s boxing gloves? A. Yes. 

Q. Could you get them on your hand? A. Oh, no. 
Q. Could Mr. Conn get them on his hand? A. No, no. 
Neither one of us. They were only that big (indicating). 

Q. When you bought those gloves you say it was for your 
son’s birthday? A. Yes. 

Q. He was how old that time? A. Five years old. 

Q. Did you bring those gloves to your place of employ¬ 
ment? A. Yes. 

Q. Did you show them to Mr. Conn? A. Yes. 

Q. Tell us in your own way what occured at that time. 
A. W r ell, we were doing a little kidding in the office and he 
was kidding—“Bring in a pair of gloves, get a pair of 
gloves and I will put them on with you.” 

This day I got the set. I showed him, put them on two 
fingers, and scrapped back and forth like that (indicating). 
That is all there was to it because we couldn’t get them on 
our hands. 

Q. Was there any boxing match? A. No. 
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Q. Was anybody struck? A. No. 

Q. Could anybody receive a blow from them that would 
hurt them? A. I couldn’t see how they could. There 
wasn’t any blows struck. It was just taps like this (indi¬ 
cating). 

Q. Did you yourself or did anybody in your presence or 
did Mr. Conn ever tell you of any other boxing match that 
he ever indulged in that you know? A. No, no. 

Q. And you left when? September— A. (Interposing) 
The first. 

Q. September 1st? A. Yes. 

Q. Mr. Brosman, you are familiar with that office down 
there; is that right? A. I was familiar with it at the time 
he was down there. I don’t know whether they have 
changed it now or not. 

Q. Do you know anything about the injury he received as 
a result of striking his head on a file cabinet? A. No, sir. 

Q. You do not know anything about that? A. No, sir. 

Q. You never talked to anybody about that, did 

70 you? A. No, I heard it mentioned around but I 
never talked to him. 

Q. Do you know an Earl Jennings who was employed 
down there? A. Yes. 

Q. Did you ever talk to him about it? A. No, but he 
asked me one time, he said that he was in there helping Mr. 
Conn to move—I don’t know whether it was a file case or 
a bookcase or something like that—the two of them—and 
Conn’s hand slipped and he asked me at that time, asked 
my advice whether he should report it and I said, “Yes, 
report it to Mr. Harding.” 

Q. Did he tell you what happened to him? A. No, I don’t 
remember the conversation only he asked me if I would 
furnish a report and I said, “Yes.” 

Q. Did he say Conn was injured? A. I couldn’t say that 
he did say he was injured. He said Conn bent down with 
the weight of the case. That is what it was. I think it was 
a sectional bookcase. 

Q. Could you tell us that conversation you had with 
Jennings just approximately? A. It was at the time the 
insurance investigators were around there, I think. 

Q. And had talked with him? A. I don’t know 

71 whether they had talked to him or not. It may have 
been after that time. 
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Q. Can you place it with respect to the time you left the 
5 employment? You left in September. Can you just give us 
some idea? A. Some time, I should say, around the first of 
the year, around February, maybe. 

Q. That you had that conversation? A. It may have been 
as late as February. I don’t recall the exact conversation. 
! All I know is it was mentioned to me. 

Q. By Jennings? A. By Jennings. 

Mr. Goldstein: That is all. 

Cross-Examination 
By Mr. McCabe: 

| 

Q. You think this conversation about Earl Jennings was 
i in February? A. I am not absolutely certain when it was. 
! You see, I wasn’t working down at the office and I only 
, came in there occasionally. The one time when I did see 
i him in the office he asked me about this—he told me about 
'this and asked me about this, if he should take it up with 
iMr. Harding. I said ves. I didn’t know anvthing more 
about it after that. 

Q. That was something about a bookcase slipping and 
that he should report it? 

72 Mr. Goldstein: A bookcase? 

Mr. McCabe: Part of a bookcase. 

I 

; By Mr. McCabe: 

j 

Q. That is what it was, a bookcase? A. I was under the 
impression it was a sectional bookcase that they were lift¬ 
ing down on another and his end slipped and he kind of 
fell—didn’t fall but stumbled. 

Q. And that is all he told you about that? A. That is all 
; he told me, yes. 

Q. Now, this episode of the youngster’s boxing gloves, 
small boxing gloves, took place, you say, along about in 
June, 1937 or 1936? A. I remember that month by the fact 
that my boy had had a birthday. I am not absolutely cer¬ 
tain of that. 

Q. I will ask you this: Do you know anything about a 
boxing match that Mr. Conn participated in about the 
middle of November when he received a blow on the side 
of the head sufficient to cause a cauliflower ear, or fear of 
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cauliflower ear on his part? Do you know anything about 
that boxing bout ? A. No, sir. 

Q. Do you know anything about a boxing bout or any 
injury he received during the month of November, 1936? 
A. No, sir, I do not. 

Q. Did you go around with Mr. Conn quite a lot? A. No, 
I never was out with him at night in my life. 

73 Q. I do not mean at night; when you worked down 
there were you friendly with Mr. Conn? A. Yes, I 

was friendly with Mr. Conn. 

Q. You have been a friend of his right along? A. Yes. 

Q. When he was at the hospital you went up there to see 
him, didn’t you? A. Yes, sir. 

Q. Down at the Coroner’s Inquest you were asked a ques¬ 
tion: “Do you know of any injury Mr. Conn received later 
on in November or December?” and you said, “No, sir, I 
do not.” 

Do you remember answering it that way? A. Yes, sir. 

Q. So you never received from Mr. Conn any informa¬ 
tion that he had received an injury down there where he 
worked, did you? A. No, sir. 

The Deputy Commissioner: When was the Coroner’s In¬ 
quest? 

Mr. McCabe: The Coroner’s Inquest was March 9, 1937. 
That is all. 

Redirect Examination 
By Mr. Goldstein: 

Q. Did you ever see Mr. Conn with a cauliflower ear in 
his life? A. No. 

74 Mr. Goldstein: That is all. 

The Deputy Commissioner: I have no questions. 
Mr. Goldstein: Did you w r ant to be excused? 

The Witness: Yes. 

Mr. Goldstein: You have no objection, Mr. McCabe, to 
either one of these gentlemen being excused? 

Mr. McCabe: Oh, no. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Goldstein: Is Doctor Murphy here? 

Mr. McCabe: He might be outside in the witness room. 
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Mr. Goldstein: I do not see him. 

Mr. McCabe: He is generally pretty prompt. 

Mr. Goldstein: Yes, he is. 

Mr. McCabe: He may be out there walking around. 

The Deputy Commissioner; Are you through with your 
case? 

Mr. Goldstein: I am through except with Doctor Murphy. 

Mr. McCabe: Didn’t you subpoena Doctor Stout? 

Mr. Goldstein: No. 

Mr. McCabe: You told me you had. Do you expect to use 
him? 

Mr. Goldstein: No. 

Mr. McCabe: Then, I shall. 

(Thereupon a brief recess was taken.) 

The Deputy Commissioner: While we are waiting for 
Doctor Murphy, Mr. McCabe has consented to put 
75 on some of his evidence. 

Mr. McCabe: I vrant also to have certain in the 
record this matter: you subpoened Mr. Owen and you sub- 
poened Doctor Stout? 

Mr. Goldstein: Yes. 

Mr. McCabe: Are you going to put them on the stand? 

Mr. Goldstein: No, I am not going to call them. Didn’t 
you subpoena them, too? 

Mr. McCabe: No, I did not. I called down here and they 
said you had subpoened them; so I did not subpoena them. 

Mr. Goldstein: Well, I think he was retained bv the in- 
suranee company, wasn’t he? 

Mr. McCabe: Retained for what? 

Mr. Goldstein: To make this examination. 

Mr. McCabe: I do not think so. 

Mr. Goldstein: By whom was he called in? I do not 
know. 

Mr. McCabe: I think Doctor Glenn called him in. I am 
not sure. So you won’t put Doctor Stout on the stand? 

Mr. Goldstein; I will call him if you do not want to call 
him. 

Mr. McCabe: Just for the purpose of the record I am 
asking you if you will call him. 

Mr. Goldstein: I will call him, yes. 

The Deputy Commissioner: All right, Doctor Stout. 
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Mr. Goldstein: Suppose you take the stand, Doctor 

76 Stout. 

Thereupon Dr. J. Duerson Stout was called as a witness 
tor and in behalf of the claimants, and being then and 
e dul\ sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : 

Direct Examination 
By Mr. Goldstein: 

I 

Q. Your full name? A. Joseph Duerson Stout. 

Q. You are a practicing physician? A. I am, since 1913. 

Q. And you specialize in what branch of medicine? A. 
Diseases of the nervous system. 

Q. Now, Doctor, did you have occasion to examine one 
Whitman Conn in his lifetime? A. I was called by Doctor 
Glenn on the night of December 18, 1936, at about 11 p. m. 

I immediately went to Garfield Hospital and did examine 
Mr. Conn. I did a spinal puncture that night and subse¬ 
quently saw him on December 19, December 23, and De¬ 
cember 27. 

Q. Now, did you get a history of the case? A. At the 
time that I saw Mr. Conn first he was in light coma. The 
next day he was fairly clear. I did not feel that he 

77 was completely clear; so I did not worry him very 
much with questions. He was still complaining of 

difficulty with his vision. He was complaining of difficulty 
with his vision. T talked with him briefly and checked his 
condition over and did not have a subsequent opportunity 
to talk with him, so far as I can remember, on account of 
his relapsing into coma. 

Q. So you saw him on three occasions, I think? A. On 
four occasions. 

Q. On four occasions? A. Yes. 

Q. And talked to him on how many occasions? A. On 
the second occasion, so far as my recollection serves me. 

Q. How long a period were you in there with him? A. 

Do you mean on the first visit? 

Q. No, when you talked with him, the occasion on which 
you talked with him ? A. I presume it was approximately a 
half or maybe three-quarters of an hour. It must have 
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been more than a half hour because I completed a neuro¬ 
logical examination and talked with him, I should estimate 
approximately forty-five minutes. 

Q. Doctor, you had no occasion or no opportunity, rather, 
to get a complete detailed history from the patient, did 
you ? A. I had an opportunity to do so but I did not feel it 
wise to do so. 

78 Q. I mean due to his physical condition? A. Yes. 

Q. So the history you obtained was a sort of piece¬ 
meal history? I think you described that in your report as 
“piecemeal”? A. All histories are piecemeal. 

Mr. McCabe: I object to his leading the witness. I think 
the doctor ought to give the history he got. He is his wit¬ 
ness and I am objecting to his leading him. 

The Deputy Commissioner: I do not think Doctor Stout 
can be led. 

Mr. Goldstein: He cannot be misled anyway. 

Mr. McCabe: We agree on that. 

The Witness: Thank you, Mr. Commissioner. 

By Mr. Goldstein: 

Q. Doctor, this history you obtained, did that history 
indicate a trauma of some sort prior to his going to the 
hospital? A. My recollection, so far as I can recall, with¬ 
out immediate contact with my notes, is that in a conver¬ 
sation held in a room approximately across the hall from 
Mr. Conn’s room at Garfield, this conversation held with 
Mrs. Conn, his wife, and some other lady who I believe was 
his mother—I am not sure of it, now—in the course of this 
conversation a statement was made that he had been in a 
boxing match. May I refer to my notes? 

79 Q. Yes, surely. A. I wrote the thing up under date 
of December 30. 

“Recent history is somewhat indefinite so far as either 
he, while still conscious, or his wife more recently has been 
able to remember it. About six weeks ago he had a friendly 
sparring match with his brother. His wife and mother are 
both sure that boxing gloves were taken to the sparring 
match but do not know that they were actually used. His 
wife saw him immediately after and it was noted that the 
skin back of the right ear was split and that the outer ear 
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was inflamed. He told his wife that he thought he would 
have a cauliflower ear from being hit on it.” 

Q. Doctor, might I interrupt you there? At the time his 
wife told you that what was her physical condition? A. I 
made no examination of her. 

Q. I mean— A. (Interposing) So far as I could casually 
observe, no. 

Q. Did she appear to be a little excited? A. No. 

Q. Worried about his condition? A. Undoubtedly she 
was worried. 

Q. All right, go ahead. A. I resume quotation from this 
report of December 30: 

80 “A few days either before or after this, when he 
came home from the office one evening, his wife noted 

a scratch about three-quarters of an inch long extending 
upward from about one inch above the right external angle 
of the frontal bone. She remembers it only as a scratch 
with no noticeable swelling or bruising. When she asked 
him about it, he told her that he ‘had nearly knocked him¬ 
self out’ that day when he bent over the lower drawer of a 
file case, then straightened up and struck his head at the 
point indicated against either an upper drawer which was 
partly open or against a pencil sharpener. He told her 
that he was transiently dazed and had considerable tran¬ 
sient local pain but was not unconscious and did not fall. 
Mrs. Conn is not certain but that there was some difference 
in the type of headache subsequently suffered and thinks 
they were more frequent than before the two episodes men¬ 
tioned. He continued at his work until the eighteenth of 
December.” 

Q. Now, that is all the history of the trauma? A. That 
is all that I can remember. 

Q. You got no more at all from him? A. So far as I can 
recall, I did not discuss the matter any more with him on 
account of his condition. 

Q. Doctor, did you examine the hospital reports and 
charts? 

Of course, you did, in making your diagnosis. A. 

81 You mean during the time I was treating him? 

Q. During the time you were treating him. A. Yes. 

Q. Did you examine him physically yourself? A. I did. 
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Q. And what did you find? A. I am quoting from Page 
3 of the previously mentioned report: 

“I was called in to see Mr. Conn about 11:30 p. m. of 
the day he was admitted to Garfield Hospital, by Doctor 
Glenn, who was in attendance. Examination at that time 
showed comatose state from which he could be roused only 
partially and for a few minutes only, generalized decrease 
of reflex activity without positive Babinski, reduplication 
of both ankle jerks, small pupils narrowly rcactile to light 
and accommodation, no nystagmus, tongue protrusion mid¬ 
line, normal speech while conscious, retraction of the head 
and moderately well-developed stiffness of the neck, no 
paralysis in any area, no external evidence of local trauma, 
complaint of severe diffuse headache, pain in the neck 
muscles and vague complaint of being unable to see clearly. 
There was no indication of paralysis or irritative reaction 
of any muscle group. Spinal puncture done that night 
showed no increase of pressure and definitely bloody fluid. 
About 25 cc was withdrawn without diminution of bloody 
stain. Immediate laboratory examination of this 
82 fluid showed about 300,000 red cells with propor¬ 
tionate number of white cells, no bacteria and sub¬ 
sequent negative Wasserman. Puncture repeated the next 
day again showed bloody fluid and the third day puncture 
showed decrease of blood with xanthrochromic changes. 
Consciousness cleared on the second day and on the third 
day. On the second day, commensing right homonymous 
hemianopsia was found. On the fifth day, skull x-ray was 
entirely negative. The next day, December 24, Doctor 
Harry Kerr trephined the skull above the left calcarine 
area and found an immediately underlying dense surface 
blood clot, apparently of several weeks’ duration with no 
surface indication of fresh bleeding though ventricular 
puncture at that time showed bloody fluid of fresh type. 
The patient did not regain consciousness following this and 
about two days later developed a paralysis of the right arm 
and leg. On December 28, Doctor Kerr did a decom¬ 
pression. The patient has continued comatose since that 
time. He has had several attacks of apnoea both before 
and subsequent to decompression. His condition at the 
present time is critical.” 
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I was present at the operation by Doctor Kerr, the first 
operation; I was not present at the second. 

Q. Now, from the standpoint of interpretation, I think 
you have interpreted what you have found in the history 
with respect to the probability of the condition that you 
found being of traumatic origin; is that correct, Doctor? 
A. May I say this, that on the night I saw him first, 

83 previous to puncture and laboratory test, it was not 
possible to say what was the matter with the man 

except that he had a serious involvement of the brain. 

The first thing I considered at the time I saw him was 
he had a cerebral spinal meningitis of an infected form 
rather than a traumatic condition. 

Of course, 1 knew nothing at that time about the sub¬ 
sequently-reported trauma. 

I checked him from the standpoint of cerebral spinal 
meningitis. The laboratory findings were entirely nega¬ 
tive. 

Now, as the history was subsequently developed of his 
having these two reported traumas approximately six weeks 
previous to December 18, then the matter of trauma was 
considered. 

Q. Now, what have you to say with respect to the trauma 
being the origin of the condition? A. Will you place your 
question specifically so that I may give you a specific an¬ 
swer to your question? 

Q. I mean in your opinion, Doctor, would you say this 
man’s death, the origin of it, was trauma? A. Well, hind¬ 
sight is always better than foresight; so we have to say the 
thing was of traumatic origin with our subsequent findings. 

Q. Including what you learned from the autopsy? A. 
Yes, including all findings. May I— 

84 Q. (Interposing) Yes. A. In order to be as near 
accurate as possible, say that the cause of that hem¬ 
orrhage, to my mind, cannot be established? I do not know 
why he should have had that hemorrhage. We are putting 
two and two together when we say it is due to a boxing 
match or when we say it is due to a filing case or due to any 
other specific injury. I do not know why that hemorrhage 
occurred, when we come down to the final analysis. We are 
concluding, deducting, and deducing. We cannot say any 
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direct relationship exists between any trauma and the hem¬ 
orrhage found. 

Q. But from your subsequent findings, what you later 
learjied, what we know now and what you know now. Doc¬ 
tor, what is your opinion? A. We can only generally say 
maybe and probably the hemorrhage is or was due to 
trauma. 

Q. With respect to the blood clot, did you see that? A. 
I saw the blood clot removed at the time of the first opera¬ 
tion, that is, removed from the posterior portion of the top 
of the cerebrum. 

Q. Would you say from what you observed, if it was of 
traumatic origin, the trauma had occurred in a period of 
six weeks? A. No, we cannot say that. All we can say is 
the blood showing at that point was probably blood 
85 that had not been there more than a few weeks. It 
was a brownish, firm clot with some liquid blood 

about. 

Q. In your opinion, Doctor, is it more likely that such a 
clot was caused by a trauma within a period of six weeks 
rather than six months? A. We can only judge—there 
again trying to be accurate—we can only say that the blood 
found at that time, at that point where the skull was opened, 
that is, a three-quarter of an inch trephine hole, was blood 
which had been out of the normal containing blood vessels 
a period of six weeks. That is all we can say. 

Q. Doctor, can you tell us just from your opinion—of 
course, that is all you can give us— A. (Interposing) Yes. 

Q. (Continuing) the severity of the blow that would cause 
the condition you found ? Would it have to be a hard blow 
instead of a soft blow, in the language of the street? A. 
Again it is an arbitrary determination to establish such a 
thing. A man may have a relatively light blow on the head 
and have a hemorrhage, yes. On the other hand a man may 
have a very severe blow on the head and have no hemor¬ 
rhage, men of equal age, in apparently equal health and ap¬ 
parently equal basic resistance. 

Q. Generally speaking, according to the findings we have 
here, would you say it is more likely the blow was 
86 more severe in this case? A. Couldn’t say. 

Q. You could not say? A. It would be purely an 
arbitrary determination. 
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Q. It is also a fact, Doctor, the clot may appear in one 
place and the blow in another ? A. That is a frequent thing, 
known as contrecoup hemorrhage, yes. 

Q. So the probability is in this case the subarachnoid 
hemorrhage was of traumatic origin? A. No. 

Q. Didn’t you say that? A. Possibility; not probability. 

Q. Didn’t you use the word “probability” in your re¬ 
port, Doctor? A. I do not know. Let us look and see. 

(The witness referred to a paper writing.) 

The Witness: I am quoting from this report, the last 
paragraph : “The probability is that the basic condition 
of subarachnoid hemorrhage is of traumatic origin.” 

I did so word it, yes. 

By Mr. Goldstein: | 

Q. And that is what he died from here, wasn’t it? A. 
Yes. 

Mr. Goldstein: That is all. 

87 Cross-Examination 

By Mr. McCabe: J 

Q. Doctor, will you read, for the purpose of the record, 
the history that you first got regarding Mr. Conn from Mrs. 
Conn ? A. I have already read that. 

Q. You read part of it. Y'ou started at the bottom of 
Page 1. Now, will you read all of Page 1 of your report? 

A. This report of December 30, 1936? 

Q. The second paragraph of that rej^ort, Doctor. What 
does it say? A. This: “Mr. Conn is a white male, ap¬ 
proximately thirty years of age and employed for several 
years as editor of a magazine published by the Associated 
General Contractors. He formerly lived in Virginia but 
has lived here for an indefinite number of years past. At 
the age of about twenty-six, he was operated for an acute 
appendicitis and one week later developed an umbilical 
abscess with resulting second operation. From that time 
till the present he has been in good health except that for 
five or six years past he has had frequent headaches, prin¬ 
cipally frontal in location, sometimes quite severe and con¬ 
sidered to be of sinus origin. He has had intermittent 
treatment for sinusitis. Recent history is somewhat in- 
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definite so far as either he, while still conscious, or his wife 
more recently have been able to remember it.” 

8S Q. Then you started to say, I think, when you an¬ 
swered Mr. Goldstein’s question, something about 
six weeks ago he had a sparring match with his brother. 
A. That is correct, sir. 

Q. And his wife and mother were both sure that boxing 
gloves were taken to the sparring match but do not know 
that they were actually used. His wife saw him immedi¬ 
ately after and it was noted that the skin back of the right 
ear was split and the outer ear was inflamed. A. That is 
correct. 

Q. That is the history you read to Mr. Goldstein? A. 
That is correct. 

Q. And he told his wife he thought he would have a cauli¬ 
flower ear from being hit on it. 

Now, Doctor, is it possible also from that description 
which you stated you got from Mrs. Conn, about this box¬ 
ing match and about the skin back of the ear being split, 
and that the outer ear was inflamed, and the man’s own 
thought, as he expressed it to her, that lie thought he might 
have a cauliflower ear from being hit on it—is it possible 
that such a blow could have caused the hemorrhage that was 
found in this man? A. Quite possible, yes. 

Q. Is it quite probable also? A. Well, I will have 
89 to give you the same answer that I gave to plaintiffs’ 
attorney here. It is an arbitrary deduction to say 
“probable.” All you can say is “possible.” 

Q. So would you say both blows that you have heard de¬ 
scribed today, the blow from the file cabinet and the blow on 
the side of the head, could possibly have caused this con¬ 
dition but not probably? A. I should say that either of 
them could have caused it. It is possible. I could not say 
that either of them probably did it, no. 

Q. Doctor, regarding the skull, with reference to the 
thickness of the skull, has that anything to do with the abil¬ 
ity to take up a blow, the front end of the skull, that is, the 
forehead? Is that more resistant to blows than the side of 
the head? A. It is more resistant. Nature has so con¬ 
structed us in order to meet the normal vicissitudes of life, 
which are much more apt to approach us face to face or 
from the rear to the front than they are from the side. As 
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danger approaches from either side, as soon as we are 
aware of it, we turn our head to meet it or away to avoid it. 

So either the front or the back of the head is, by the experi¬ 
ence of the race, constructed to meet trauma or injury with 
less difficulty than with the sides of the head, which are 
relatively weaker. 

Q. For the purpose of taking up these types of blows we 
have described, how is the frontal bone constructed 

90 as regards the side of the head, that is, the compari¬ 
son? A. The front of the head is a double plate 

which very much decreases the amount of direct stress 
transmitted to the brain from a colliding force. The 
sinuses vary in size, sometimes elemental; sometimes highly 
developed, being very large and very deep. 

The side of the head, on the other hand, is composed of 
thinner bone without such air spaces in between, without 
the double table separation. The separations in the sides 
are very much smaller spaces, containing only nutriene and 
other liquid materials. 

Q. Now, as regards the ability of the bone construction 
in the front of the head and the bone construction at the side 
of the head, would you say if a person received a blow on 
the front of the head and a blow on the side of the head, 
both of the same force, the same amount of force, which 
blow would be more apt, from your medical experience, to 
cause a hemorrhage of the brain? A. Ruling out the mat¬ 
ter of fracture of the bone itself, the two conditions in gen¬ 
eral would be almost identical, except that an additional 
allowance must be made that the long diameter of the head 
is from front to back and the narrow diameter from side 
to side. So a stress from front to back would have a greater 

0 j 

amount of substance to diffuse itself through, would be 
less apt to produce a hemorrhage or a hemorrhage 

91 in the brain itself than it would from the side of the 
head where there is a less amount of brain substance 

between the sides for the blow to diffuse itself between. 
That is purely theoretical. 

Q. Doctor, I understand an x-ray was made of this man’s 
head? A. X-ray was made five days after admission, which 
would put it about the 23rd. 

Q. Was any fracture shown on the frontal bone? A. My 
recollection is no fracture was shown. 
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Q. Of any part of the skull? A. That is my understand¬ 
ing. 

Q. In other words, negative for fracture? A. That is 
my understanding, yes. 

Q. So you ruled out fracture when you made your diag¬ 
nosis, didn’t you? A. Xo, sir. 

Q. Did you examine his forehead? Did you see any scar 
on his forehead, Doctor ? A. I did not, no, sir. 

Q. Did you make an examination of his forehead to see 
if there was any scar there? A. I did, I examined him 
thoroughly. 

(,). If a cut had been made on his forehead approximately 
six weeks prior to the time you examined him, a cut 

92 which cut through the skin and was variously de¬ 
scribed here as being from a half inch to about an 

inch long, would that scar show at the time you examined 
him, do vou believe ? A. It might have or it might not have. 

Here is a comparatively young man with good physical 
powers of resistance. The tiling might have healed leaving 
a faint linear mark which would not be visible to the naked 
eye, or it might leave a gross jagged mark. 

It is to be remembered at that time I had no history of 
trauma; so I did not specifically look at the right temporal 
frontal area, searching for such injury or mark. I can 
only say I did not see one when I examined him. 

Q. You are sure, though, you had this conversation with 
his wife and she gave you this history of a boxing bout ? 

Mr. Goldstein: He said that three times. 

The Witness: I have a clear recollection of it, yes. 

The Deputy Commissioner: He said that. 

Mr. Goldstein: There is no need to emphasize it. 

Mr. McCabe: That is all. 

Redirect Examination 
By Mr. Goldstein: 

Q. Doctor, when you were talking to Mrs. Conn did you 
make notes at the time ? A. I think these notes (indicating) 
were made immediately afterward. I have a habit 

93 of carrying a three-by-five pad in my right upper 
vest pocket and making the notes at the time. 

Q. In this particular case you made them afterwards, 
didn’t you, Doctor? A. Xo, I can’t say so. I think the 
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probability is I made them at the time. Occasionally I 
make them immediately afterwards. 

Q. When did you transcribe your notes to typewritten 
form; later, did you? A. No, I did not transcribe them to 
a typewritten form as such. I have my original notes in 
front of me, made then or immediately after. I subse¬ 
quently incorporated the data in those notes in the report of 
December 30. 

Q. Now, Doctor, did you examine his ears ? A. All 1 can 
say is that I examined him thoroughly neurologically and 
J may have examined his ears; and I may not have. I can 
only say I noted no cauliflower ear, if that is what you 
mean. I noticed no injury. 

Q. You noticed no injury to his ear ? A. That is right. 

Q. Doctor, with respect to the traumas about which you 

had the histories, one of boxing and one of striking a file 

cabinet, T understood you to say the file cabinet was to the 

effect that he struck his head on the file cabinet and nearly 

knocked himself out. Mr. McCabe has asked vou 

* 

.94 whether or not in your opinion the possibility was 
he could have died from either one of those traumas; 
is that correct? A. That is correct. 

Q. And you said “Yes”? A. That is correct. 

Q. And he also could have died from a contribution of 
both of them, couldn’t he, Doctor? A. Yes. 

Mr. McCabe: Just a minute. I did not ask the doctor 
that question he says I asked him. I asked him if this 
hemorrhage this man could have been caused bv that. I 
did not say anything about his death caused. 

Mr. Goldstein: I thought that was what vou were talk- 
m m * 
mg about. You object to the question? 

Mr. McCabe: I object to your saying I said it. 

The Deputy Commissioner: This last question that is 
directed to Doctor Stout, as I understand it, is without any 
reference to any question that you asked him. 

Mr. Goldstein: That is right. 

Mr. McCabe: The question, before that he asked I object 
to. Read the question. 

The Deputy Commissioner: The record will speak for 
itself. 
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By Mr. Goldstein: 

Q.What was your answer to my question? A. You 

95 will have to repeat the question. 

The Reporter (reading) : 

“Q. And he also could have died from a contribution of 
both of them, couldn’t he, Doctor? “A. Yes.” 

The Witness: Yes. I could supplement that by saving 
he might have fallen off the street car on the way home. I 
do not know. 

Mr. Goldstein: Exactly. 

By the Deputy Commissioner: 

Q. Would it be more likely that one injury superimposed 
upon another would cause a contusion of the brain than 
just taking into consideration one blow alone? A. No, sir. 

The Deputy Commissioner: That is all, Doctor; thank 
you. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. McCabe: Mr. Cardillo, are you going to adjourn 
around about twelve-thirty for lunch? If you are, I have 
some witnesses to call. We have got enough here to run 
until easily twelve-thirty. 

The Deputy Commissioner: Somewhere between twelve- 
thirty and one. 

Mr. McCabe: Miss Mitchell. 

96 Thereupon Elizabeth B. Mitchell was called as a 
witness for and in behalf of the respondent, and 

being then and there duly sworn by the Deputy Commis¬ 
sioner, assumed the witness stand and, upon examination, 
testified as follows: 

Direct Examination 

By Mr. McCabe: 

Q. Your name is Elizabeth B. Mitchell? A. Yes. 

Q. What is vour occupation? A. I am a registered 
nurse. 

Q. Do you remember being called in to work on the case 
of Whitman P. Conn? A. Yes. 

Q. Who employed you to take the case? A. When Mr. 
Conn came home, came to his mother’s—she lives across the 
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hall from me—her apartment is across from mine—she 
called me over. I went over to her apartment and then I 
saw him several times that day, and when he was taken to 
the hospital in the ambulance that night, I went over with 
them and they asked me to come the next morning. 

Q. Was Doctor Glenn in charge of the case? A. Yes. 

Q. Were you in attendance on Mr. Conn until he died? 
A. Yes, I was on day duty from seven to three. 

97 Q. Do you remember the day after that Mr. Conn 
had the spinal puncture that was described here by 
Doctor Glenn? You probably heard Doctor Glenn’s testi¬ 
mony, did you not, today? A. Yes. 

Q. Did you hear any conversation between Doctor Glenn 
and Mr. Conn relative to his history as to whether he had 
received any blow to his head? A. Yes. 

Q. What did Mr. Conn tell Doctor Glenn in your pres¬ 
ence? A. He told Doctor Glenn that he had a friend—he 
stressed it was a very good friend. He said that quite 
often, just as men do, they were making a few passes at 
each other playfully and he said he was on the head and 
that it practically knocked him out for just a few minutes. 
He said he felt dizzy or things went black or words to that 
effect. 

Q. Did he say about when that happened? A. I don’t re¬ 
member. I really don’t. 

Q. Did you ever hear him make any other statement con¬ 
tradicting such a statement that he made to Doctor Glenn? 
A. No, I did not. 

Q. Is that the only history that you heard from the man 
himself, that the man gave, as to how he received an in¬ 
jury to his head? A. Yes. 

98 Q. Do you know about when that was? How long 
had he been in the hospital when this statement was 
made? A. He went in the hospital on Friday night and I 
think that statement was made on Sunday. I thought it 
was Sunday. I think Doctor Glenn said this morning it 
was Saturday. It was either Saturday or Sunday. 

Q. You have heard Doctor Glenn’s description as to the 
man’s being rational and so forth today? A. Yes, sir, he 
was. 

Q. Was he bright? 

Mr. Goldstein: Let her testify, Mr. McCabe? 
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By Mr. McCabe: 

Q. Will you describe his condition ? A. He was per¬ 
fectly conscious. He complained of having this severe 
headache and unable to see. He was seeing double and he 
had had some morphine for his headache to quiet him be¬ 
cause he was highly nervous, but he was perfectly rational, 
perfectly conscious—knew what he was talking about. 
Mr.Cabe: That is all. 

Cross-Examination 

By Mr. Goldstein: 

Q. Now, he went into the hospital when, Miss Mitchell ? 
A. Friday night. 

Q. And when was this conversation, Sunday ? A. I think 
it was a Sunday. It was either Saturday or Sunday. 

99 Q. When did he become unconscious? A. You 
mean the first time? 

Q. He went off into a coma, didn’t he? A. Yes, he went 
into a coma Friday night. 

Q. Were you with him then? A. Yes. 

Q. Do you recall what time that was, Miss Mitchell, 
when he went into this coma ? A. I should say it was some 
time between eight and nine o’clock because his mother 
came over to my apartment and asked me to come over. 

Q. This sleep he went into was not occasioned by any 
narcotic he had been given or anything? A. No, he hadn’t 
any narcotic that day. 

Q. It was just coma from his physical condition? A. 
Yes. 

Q. Was he roused from it or did he just come out of it? 
A. No, I was not with him when he came out. I went with 
his family over to the hospital, riding in the ambulance 
with him, and he was unconscious, in a coma, and Doctor 
Stout was called in. I left the hospital; the night nurse 
came on. 

Q. You were not there when all the conversation was had 
with all the doctors? A. I was there just between seven 
and three. 

100 Q. You were there on just one occasion when he 
had this conversation about the boxing match; is 

that right? A. Yes. 
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Q. Do you recall if he said it was six months before he 
said he had this boxing match! A. No, I don’t remember. 

Q. He may have said that? A. I don’t want to say posi¬ 
tive, but I think—he gave this impression—that is the way ; 
I remember it—it has been some time—that it happened 
just a few weeks before. 

Q. That is just your impression? A. Yes. He told Doc¬ 
tor Glenn. I was there, of course. The nurse stays with 
the doctor. I was with him in the room when he told the 
doctor about these passes. I think that is the way he ex¬ 
pressed it. 

Q. He said it was a friend of his? A. Yes, he said it was 
a very good friend. He stressed that point. 

Q. Did he say it was with someone in his office? A. I 
don’t remember what happened. 

Q. If he was perfectly rational and perfectly all right, 
were the details of the boxing gone into at all, as to the 
matter of gloves he used? A. No, the impression I got 
was they were just doing as you have seen men quite 
often do. 

101 Q. Just scuffling in the office? A. In the office, in 
the street, or I don’t know where. 

Q. How long did this conversation last, a minute or two? 

A. Just a few minutes. 

Q. Just a few seconds? 

Mr. McCabe: She said a few minutes. 

By Mr. Goldstein: 

I 

Q. All right, a few minutes. A. Yes. 

Q. Did they go into any other history of any other place? 

A. No. 

Q. Nothing was asked? A. No. 

Q. Did you know at that time or had Doctor Glenn been 
advised of the history of the striking of his head on the file 
cabinet? 

Mr. McCabe: Wait a minute. I object to whether Doctor 
Glenn had been advised. 

Mr. Goldstein: In her presence. 

By Mr. Goldstein: 

Q. Do you? A. No, Doctor Glenn—none of us knew any¬ 
thing about it and we were trying to find out. Everybody 
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was interested in knowing what had caused this condition. 

Q. Was any conversation had with his wife in your 

102 presence and Doctor Glenn as to a blow on the file 
cabinet? A. No. 

Q. Never? A. Never. I never knew anything about the 
file cabinet until some time after Mr. Conn, after his first 
operation, which was Christmas Eve, I think. 

Q. Yes. A. His mother or sister—his sister came, or his 
wife—some of them said something about this file cabinet, 
but Mr. Conn never said anything about it to me. 

Q. And you never asked him? A. No. 

Q. And you did not ask him any questions on this occa¬ 
sion yourself? A. No, he was talking to the doctor and I 
was just standing there. 

Q. Did you see any marks on his ears at all? You washed 
and bathed him, didn’t you? A. Yes. There were no 
marks. 

Q. On his ears? A. No. 

Q. Did he have any cauliflower ear? A. No. 

Q. Did you see any marks on his forehead? A. 

103 No. 

Q. You did not see any marks anyhere? A. No. 

Mr. Goldstein: That is all. 

Mr. McCabe: That is all. May she be excused? She 
has an appointment. 

The Deputy Commissioner: Yes. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Thereupon Dr. Christopher J. Murphy was called as a 
witness for and in behalf of the claimants, and being then 
and there duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified as 
follows: 

Direct Examination 
By Mr. Goldstein: 

Q. Your full name, Doctor, is C. J. Murphy? A. Chris¬ 
topher J. Murphy. 

Q. And I believe you are the Deputy Coroner in the Dis¬ 
trict of Columbia? A. I am a Deputy Coroner in the Dis¬ 
trict of Columbia. 
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Q. How long have you been such, Doctor Murphy? A. 
Seven or eight years. 

Q. You live where, for the purpose of the record? 

104 A. At 1300 East Capitol Street. 

Q. Doctor, I think you received a subpoena to 
bring with you certain records of an autopsy? A. Yes. 

Q. Performed upon one Whitman P. Conn? A. Yes, I 
performed an autopsy on the 3rd of January at 1 p. m. at 
the District Morgue. 

Q. What did that autopsy reveal, Doctor? A. I re¬ 
vealed this was a white man, about thirty-one years of age, 
weighed about 113 pounds, 5 feet, 5 inches in height, un¬ 
clothed. His body was wrapped in a sheet at the time of 
its admission to the porgue. 

The man’s general condition was poor. By that I mean 
he was more or less emaciated from a condition evidently 
that had sapped him of his vitality. 

The head of this man had been opened previous to the 
time of his admission to the morgue. His brain had been 
removed. His brain was with his body. In other words, he 
had been autopsied. If my memory serves me correctly, 
his head was opened at Garfield Hospital. The brain was 
with the body in a pasteboard box. 

Examination of the skull revealed the osteoplastic oper¬ 
ative flap in the left temporal region. The temporal de¬ 
compression had been performed previous to this man’s 
death. That is an operative procedure for the pur- 

105 pose of relieving granule pressure. 

His lungs revealed a hypostatic pneumonia, like¬ 
wise bronchial pneumococci, changes in both lungs. 

Heart negative. All the internal abdominal and chest 
organs showed evidence of toxemia, that is, poisoning or 
absorption. It was swollen—it was more or less cloudy 
swelling. 

Examination of his brain revealed a large clot about the 
brain posteriorly and to the left about the entire hemi¬ 
sphere with a rupture of the left middel cerebral artery. 

Examination of the head and body in general revealed no 
evidence of injury or trauma other than those of an oper¬ 
ative procedure as noted. 

The brain with the clot was submitted and turned over 
by me to Doctor Hunter for a microscopic examination. 
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The cause of the death in this case was a cerebral hem¬ 
orrhage of traumatic character and the associated exhaus¬ 
tion. 

I have a complete report of the microscopic examination 
of the brain and other organs from Doctor Hunter, but I 
see he is present and can testify for himself. 

Q. Now, Doctor Murphy, as Deputy Coroner, you know 
that an autopsy is not performed, don’t you, by the Coro¬ 
ner or one of the deputies unless there is something to 

106 investigate with respect to violence? A. Unless there 
are some suspicious circumstances surrounding the 

death or unless the decendent dies from an unknown cause 
and they are not able to make a diagnosis. This particular 
case, as I say, was autopsied, if my memory serves me cor¬ 
rectly, at Garfield Hospital. They found this condition of 
a traumatic nature and immediately informed us about it 
and we took over the case and made the necessary examin¬ 
ations to cause the actual cause of death, which was as I 
have stated. 

Q. And the cause of death was a cerebral hemorrhage 
and exhaustion? A. Traumatic cerebral hemorrhage. 

Q. Which was of traumatic origin? A. Yes, I heard 
that. I mean the hemorrhage was due to some force ex¬ 
erted on the head from without which caused this hem¬ 
orrhage within the brain and was not due to a diseased con¬ 
dition of the blood vessels or the brain itself. 

Q. I see. Now, Doctor, from your examination of what 
you found and given this history I am about to give you 
now of a blow caused around the 15th or 18th of November 
by the striking of the decedent’s head on a file cabinet, 
which was of sufficient force to nearly knock him out, would 
that be a sufficient trauma as would cause this death? A. 
It could, yes, sir. 

Mr. Goldstein: Your witness. 

107 Cross-Examination 

By Mr. McCabe: 

Q. Doctor, if this man around about the 15th of Novem¬ 
ber, or about that time, about six weeks before he was taken 
away—four or five weeks before he was taken ill—had 
received a sufficient blow on the side of his head to have 
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caused a cut behind his ear and the man stated it was of 
sufficient force that he was afraid he was going to have a 
cauliflower ear, could that blow have caused this hemor¬ 
rhage which you found there? A. It could, sir. 

Q. And, you say, the traumatic hemorrhage was what 
caused his death? A. Yes, sir. 

Q. Doctor, you, I presume, perform a large number of 
autopsies and examinations of the skulls of different peo¬ 
ple, do you not? A. Yes. 

Q. In connection with your work. That necessarily 
makes you acquainted with the denseness of the bone in the 
skull? A. Yes, sir. 

Q. Doctor, how does the frontal bone compare as regards 
thickness with the denseness of the side of the head? A. 
The frontal bones are thicker than the bones of the side 
of the head because, as stated by Doctor Stout, there are 
two plates in the frontal bone, an outer and inner 

108 plate, with a space between the two plates, that is, 
the frontal sinus; whereas on the side there is one 

layer of bone. 

Q. Has it been your experience, Doctor, that the frontal 
bone is able to take up shock much better than the bones 
on the side of the head? A. I do not think it is humanly 
possible for anyone to answer that question because of the 
fact that we do not know how much resistance there would 
be to one man’s bones over another’s. It is no more natural 
to presume that a bone of two thicknesses would naturally 
take up more force than a bone of one thickness, but it has 
been my experience that I have found as many fractures in 
the frontal region as I have in the temporal region, where 
there is one bone. 

Q. In this case did you know an x-ray had been taken and 
no fracture shown? A. That would make no difference to 
me. 

Q. No, I mean did you know of any? A. X-rays may 
mean nothing because the man may have a fracture and the 
x-rays not show it. 

Q. Did you find any fracture? A. I did not, sir. 

Q. You examined the skull? A. I did, sir. 

Q. So if there had been a fracture there you would 

109 probably have found it? A. Yes, I would have 
found it. 
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Q. Doctor, did you find any evidence of a scar on the 
forehead over his right eye? A. I found no evidence of 
any scars about this man’s head or face. 

Mr. McCabe: That is all. 

Re-direct Examination 
By Mr. Goldstein: 

Q. Doctor, are you experienced with cauliflower ears? 
You have examined boxers, haven’t you? A. I have seen 
a lot of them. 

Q. Have they healed up in two weeks or six weeks? A. 
Those I have seen have not. 

Q. In order to heal up a cauliflower ear requires an opera¬ 
tion, doesn’t it? A. No, sir, not necessarily. 

Q. What is a cauliflower ear? A. A cauliflower ear is 
usually an overgrowth of fibrous tissue in the ear caused by 
congestion that is produced by the frequent repeated blows 
on the ear. In other words, it is a traumatized ear. 

A cauliflower ear that will develop imediately after a box¬ 
ing bout will clear up to some extent but will not clear up 
entirely. 

110 Q. Now, from your examination of this man would 
you say that he ever had a cauliflower ear? A. From 
my examination— 

Mr. McCabe (interposing): Wait a minute. There is no 
evidence here and no attempt made to show that this man 
had a cauliflower ear. 

Mr. Goldstein: I thought you brought that out. 

Mr. McCabe: Doctor Stout mentioned that Mr. Conn 
said the blow was of sufficient severity that he thought he 
would get a cauliflower ear. 

The Deputy Commissioner: Will you admit there was 
no cauliflower ear here? 

Mr. McCabe: Did the doctor say there was? 

The Deputy Commissioner: If you do not admit it, let 
us try to clear it up. 

Mr. McCabe: I do not know whether he had a cauliflower 
ear or not; I never saw him. 

Mr. Goldstein: I thought you said there was one. 

Mr. McCabe: The evidence I produced showed I was not 
contending he had a cauliflower ear. The only thing was 
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Mrs. Conn, and the doctor quoted her as saying, Mr. Conn 
had been in this boxing match and he received a blow on the 
side of the head and he was afraid he was going to have a 
cauliflower ear. 

Mr. Goldstein: So there was no cauliflower ear? There 
was no evidence of cauliflower ear on either side. 

111 By Mr. Goldstein: 

Q. Doctor, let us suppose in this case the facts indicate, 
or rather the history indicates the boxing match consisted 
of scuffling with some boxing gloves of a child’s size placed 
on the ends of the hands and it was shown they were slap¬ 
ping around with such gloves. Assuming that to be the 
fact, would you say that would be a blow that would cause— 

Mr. McCabe( interposing): Just a minute. I object to 
that question. I do not think that is the evidence in this 
case. 1 think he has just picked out a piece of the evidence 
and has presented a question to the effect— 

The Deputy Commissioner (interposing): I do not know 
whether he is covering all the evidence in the case, but that 
certainly is part of the evidence in the case. 

Mr. McCabe: Part of it, but I think in a hypothetical 
question— 

Mr. Goldstein (interposing): Did you include all the evi¬ 
dence when you asked your question, Mr. McCabe? 

The Deputy Commissioner: Let us not get in an argu¬ 
ment. I will overrule the objection. Answer that. 

The Witness: I do not think that a blow in a scuffling, as 
you see some people scuffling, would have been severe 
enough to produce the hemorrhage. Now, I do not know 
how much force was exerted with the blow; so I think it 
would be almost an impossibility to answer, but I am talk¬ 
ing about where you see boys scuffling. There should 

112 not have been enough force to cause the hemorrhage. 
It should have been a blow that would have been 

directed on the head with force to produce a hemorrhage. 

By Mr. Goldstein: 

Q. Would you say it would be more likely to result from 
a sharp blow on a hard object in this particular case which 
you found? A. It would be more likely, yes, sir. 

Q. And also— A. (Interposing) I did—I was going to 
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say if a man had fallen on a sharp object with enough force 
to produce a hemorrhage, I think I should have found some 
evidence of some condition about his scalp from the trauma 
outside. I do not see how it is possible to draw a line of 
distinction between one or the other. 

Q. It is more likely— A. (Interposing) The body alone 
striking something would be more likely to cause a trau¬ 
matic hemmorrhage than the sparring in my judgment. 

Q. And it is less likely to have occurred in a friendly 
sparring match with children’s gloves? A. That is what 
I had in the certificate. 

Mr. Goldstein: That is all. 

113 Re-cross-Examination 

By Mr. McCabe: 

Q. You do not have in mind that he had been in a box¬ 
ing match and received a blow on the side of his head with 
sufficient force to make him fearful that he would have a 
cauliflower ear? I believe you testified in answer to that 
question that could also have caused this very condition you 
found; isn’t that true? A. I did say. 

Mr. McCabe: That is all. 

The Deputy Commissioner: Has the claimant any fur¬ 
ther evidence? 

Mr. Goldstein: No, no further evidence. 

The Deputy Commissioner: You may proceed. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Deputy Commissioner: What evidence would you 
want to put on before we recess for lunch? 

Mr. McCabe: I think this young lady, maybe. I sub- 
poened her. I have not talked to her or seen her. 

What is your name? 

Miss Wilson: Wilson. 

Mr. McCabe: I do not believe it vrould take over five or 
ten minutes for Miss Wilson. 

Miss Wilson, will you take the stand, please? 

114 Thereupon Gwendolyn Wilson was called as a wit¬ 
ness for and in behalf of the respondent, and being 

then and there duly sworn by the Deputy Commissioner, 
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assumed the witness stand and, upon examination, testi¬ 
fied as follows: 

Direct Examination 

By Mr. McCabe: 

Q. Miss Wilson, your full name ? A. Gwendolyn Wilson. 
Q. Speak up so the stenographer can hear you. A. 
Gwendolyn Wilson. 

Q. Have you worked for the Associated General Con¬ 
tractors of America? A. I have. 

Q. How long have you worked for them? A. At present 
I am not working for them. I worked for them about three 
and a half years. 

Q. About three and a half years ? A. Yes. 

Q. Were you working for the Associated General Con¬ 
tractors of America during the month of December, 1936? 
A. I was. 

Q. Now, calling your attention to the morning of Decem¬ 
ber 18, 1936, did you have occasion at your work to see Mr. 
Whitman P. Conn? A. Yes. 

115 Q. You knew Mr. Conn? A. Yes. 

Q. You worked in the same office with him? A. 

Not in the same office. 

Q The same set of offices on that floor? A. Yes. 

Q. Will you tell the Deputy Commissioner, that morning, 
as to what you know about Mr. Conn’s illness? A. Well, 
on that morning he was sitting in the office talking to Mr. 
Swem, and I was not listening exactly to everything that 
was said, but I heard him complain that he had a terrible 
pain in his head, and after that he left the office. 

Q. Well, now, under what circumstances did he leave the 
office? A. Well, he walked out. He just got up and left the 
office after he complained of pain. 

Q. Did he go back to his own office? A. As far as I know. 
Q. Did you hear Mr. Conn say anything to anybody, 
while you were there or before that time, about him injuring 
himself at the office? A. No, I did not. 

Q. How often would you see Mr. Conn at the 

116 office? A. Well, sometimes I would see him several 
times a day, just going from one office to another I 

would happen to run into him in the hall, and sometimes I 
would not see him more than once a day. 
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Q. How close was the office where you worked to the 
office where he worked ? A. Next door. 

Q. Next door? A. Yes. 

Q. Was there a connecting door between? A. There was 
a door between but it was not used. 

Q. Mr. Conn’s work was what in the office? He was 
editor of “The Constructor.” 

Q. And your work was what ? A. Stenographer. 

Q. Did you take dictation from him? A. I believe I did, 
once. 

Q. Just once. I see. A. I believe so. 

Q. Would it be necessary for Mr. Conn to come into your 
office from time to see somebody in the office? A. Yes. 

Q. And whom would he see when he came in? A. Well, 
he would see any one of the three working in the office: Mr. 

Swem, Mr. Williamson, or myself, or Mr. Brosman 
117 when he was there. 

Mr. McCabe: That is all. 

Cross-Examination 
By Mr. Goldstein: 

Q. Is that the first time he had ever complained about a 
headache? A. I believe I had heard him say he had a 
headache just as anyone would say they were not feeling 
well. 

Q. I mean prior to that. A. Prior to that. 

Q. Yes. He had complained of headaches ? A. I believe I 
heard him say that just as you would say you weren’t feel¬ 
ing well. 

Q. Well, did it appear to you from what he said, now, 
and from what you noticed, that he had not been feelinjr 
well around that period of time? A. No. 

Q. Except these complaints of headache that you heard? 
A. Yes. 

Q. Now, on that particular day, of course, he did not ap¬ 
pear to be feeling well when he went home? A. Not when 
he left. 

Q. Can you describe his office to us? A. The size, I 
would say, it was about two-thirds the length of this room— 
maybe a little bit longer—and about as wide. 

Q. Was that the particular office he worked in? 
A. Yes. 


118 
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Q. And did he have a file cabinet in his office? A. I be- | 
lieve he did. 

Q. It was right near his desk, wasn’t it? A. I just don’t 
recall how the furniture was situated. 

Q. You do not remember the layout there at all? A. No, 

I couldn’t say for sure. 

Q. No one worked in his office with him, did they? A. 
Yes. 

Q. In and out? A. Miss Beck worked with him. 

Q. Didn’t he have a small office he worked in alone? A. 

No. 

Q. He did not? A. Miss Beck was with him. 

Q. She was? A. Worked in the same room. 

Q. In the same room? A. Yes. 

Q. Now, directing your attention to November, was Miss 
Beck working in the same room with him that month? A. 
Yes, I believe so. 

Mr. Goldstein: That is all. Oh, one thing further: 

119 By Mr. Goldstein: j 

Q. You know a boy by the name of Earl Jennings who 
works down there? A. Yes, I do. 

Q. Did you ever knew Earl Jennings was in and out of his 
office, too? A. Well, just as everyone else was in his office, 
going from one room to another. 

Q. You do not know anything about Earl Jennings or 
Mr. Conn or either one of them working on a file cabinet 
around November? A. No, I do not know anything ex¬ 
cept that Mr. Jennings had mentioned to me that he was 
moving furniture with Mr. Conn. 

Q. And that Mr. Conn was injured? A. That he had 
hit his head in some way. 

Mr. Goldstein: That is all. 

Re-direct Examination 
By Mr. McCabe: 

i 

Q. You said that Mr. Jennings had talked to you about 
Mr. Conn hitting his head? Was that the exact conversa¬ 
tion that you say you had ? A. I believe, if I remember cor¬ 
rectly, he said that they had been moving furniture to¬ 
gether and that he had hit his head in some way. 
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120 Q. When did Mr. Jennings tell you this? A. It 
was in—oh, maybe the last part of January or the 

first part of February. 

Q. And that was the first you knew about that? A. Yes. 
Q. Did anybody else tell you that Mr. Jennings said that? 
Did Mrs. Conn tell you? A. No. 

Q. Have you had any conversations with Mrs. Conn in 
the last week or two? A. No, I have not. 

Q. Or with Mr. Goldstein? A. No, 1 have not. 

Q. Have you talked with anybody about this case? A. 
No, just this morning. I saw one of the girls I used to 
work with. 

Q. And what is her name? A. Miss Williamson. 

Q. Did Miss Williamson discuss the case with you? A. 
No, she did not discuss the case with me. 

Q. Did you discuss anything at all about any statement 
with Mr. Jennings? A. No. 

Q. Did Mr. Jennings tell you also that they were moving 
the top of a bookcase and that Mr. Conn had struck his 
shoulder against the bookcase? Did he tell you 

121 that? A. No, I don’t remember him saying what it 
was. 

Q. You do not remember what it was. Do you remember 
for sure now—we want to try to get this as accurate as pos¬ 
sible—do you remember for sure as to what part of Mr. 
Conn’s anatomy was injured? 

Mr. Goldstein: I submit she has answered that twice. 
Mr. McCabe: She is rather doubtful. 

The Deputy Commissioner: I do not think so. 

Mr. Goldstein: He just does not like the answer. 

Mr. McCabe: I will tell you this. I will cross-examine 
this witness because I have been taken by surprise. 

The Deputy Commissioner: This is your witness. 

Mr. McCabe: Yes, but when you are taken by surprise 
you can cross-examine. Now, I ask for the right to cross- 
examine this witness. 

Mr. Goldstein: Of course, we do not have the rules of 
evidence here, but he certainly knows as a lawyer he has not 
been taken by surprise. 

Mr. McCabe: I have been taken by surprise and I will 
prove it. 
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Mr. GoJdstein: You have not asked her anything about 
that. 

Mr. McCabe: About whom? 

Mr. Goldstein: About Jennings. What surprise is 
there ? 

122 Mr. McCabe: I am taken by surprise— 

The Deputy Commissioner (interposing): Now, 

just a minute. We are going to get into an argument here. 
This witness was produced, as I understand this situation, 
to tell us whether she knows anything about an injury hav¬ 
ing occurred in the place of employment. Is that right? 
Mr. McCabe: That is right. 

The Deputy Commissioner: Well, she has told you as far 
as she knows what she know’s about it. 

Mr. McCabe: Here is what I am contending: we have a 
statement of this witness where this witness states all she 
knows, and I am producing a statement right here which 
she signed, nothing about any injury Mr. Conn got in that 
office. 

The Witness: May I say something ? 

The Deputy Commissioner: Yes. 

The Witness: I believe when I made that statement I did 
not know of that, hadn’t heard of his hitting his head. 

By Mr. McCabe: 

Q. I am asking you now, Do you know of a certainty he 
hit his head or just some part of his body? A. Just what 
Mr. Jennings told me. 

Q. You say Mr. Jennings told you Mr. Conn struck his 
head in the office and he knew about it? A. Mr. Jennings 
told me that. 

Q. Mr. Jennings told you that? A. Yes. 

123 Q. Do you know the exact date Mr. Jennings told 
you that? A. No, I couldn’t say. It was in the last 

part of January or some time in February. I couldn’t say 
just when. 

Q. It was after you gave this statement to Mr. Johnson 
that I have? A. Yes, sir, it was afterwards; yes, sir. 

Re-cross-Examination 

By Mr. Goldstein: 

Q. Now, to clear the record, Did I ever see yon before to¬ 
day, Miss Wilson? A. I do not recall. 
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Q. Did you ever talk to Mrs. Conn at all about this case! 
A. No. I believe I saw her after Mr. Conn’s death. 

Mr. Goldstein: That is all. 

Further Re-direct Examination 

By Mr. McCabe: 

Q. I just want to ask one more question: 

Did you talk to Mr. Brosman about this case since you 
left your employment? 

Mr. Goldstein: I object to that. 

The Deputy Commissioner: Who is Mr. Brosman? 

Mr. McCabe: A witness here, a friend of Mr. 

124 Conn’s. I am just asking her. Let her answer it. 

The Witness: No, I have not. 

Mr. McCabe: That is all. 

The Deputy Commissioner: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Any further evidence this 
morning? 

Mr. McCabe: Doctor Hunter is here and he is a pretty 
busy specialist. I would like to put Doctor Hunter on the 
stand. 

125 Thereupon Dr. Oscar B. Hunter was called as a 
witness for and in behalf of the respondent, and 

being then and there duly sworn by the Deputy Commis¬ 
sioner, assumed the witness stand and, upon examination, 
testified as follows: 

Direct Examination 

By Mr. McCabe: 

Q. Doctor Hunter, will you state for the purpose of the 
record your full name? A. Oscar B. Hunter. 

Q. In what particular line of work do you specialize? 

(At this point a brief recess was taken after which the 
following occurred:) 

By Mr. McCabe: 

Q. Doctor Hunter, are you a specialist in any particular 
field of medicine? A. In clinical pathology and pathology. 
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Q. Doctor, do you have occasion in connection with your 
work to make examinations from time to time for the Dep¬ 
uty Coroner’s office and the Coroner’s office? A. I am con¬ 
sulting pathologist for the Coroner’s office. 

Q. In the District of Columbia? A. Yes. 

Q. Did you have occasion, Doctor, to make an ex- 

126 animation of the brain of Whitman P. Conn? A. 
Yes, I examined the brain of Whitman P. Conn sub¬ 
mitted to me by Doctor Murphy on the 3rd of January, 
1937. 

Q. What did that examination disclose, Doctor? A. 
That examination disclosed, in summary—I made a rather 
complete and exhaustive study of the brain—and the sum¬ 
marization of the findings were, first, a traumatic hemor¬ 
rhage from the perverting branches, that is, the ganglionic, 
moving from the base of the brain, from the middle cere¬ 
bral artery, with clot formation and subsequent seepage of 
blood into the sylvian fissure. That is over the left lateral 
aspect of the brain; a second and partial thrombosis, that 
is, a partial occlusion of the proximal portion of the middle 
cerebral artery, with softening and degeneration of the 
basal nuclei and the internal capsule. That means there 
was a traumatic injury to the blood vessels of the brain, 
particularly those smaller ones that supply the base and 
the vital ganglionic portion of the brain with a hem¬ 
orrhage into the subarachnoid space spread over the side 
of the brain through the deep sylvian fissure and back to¬ 
wards the posterior aspect. 

Following this there was partial occlusion, seepage of the 
artery, the main stem of the cerebral artery, as I have said, 
with the result of a rupture of these blood vessels, of 
course, and degeneration and softening of the vital centers 
of brain on this side took place. 

127 Now, the clot that was found there was of two 
varieties. Part of it was old, showed a brownish 

I 

discoloration. 

Q. About how old do you think, Doctor? A. Between 
four and six weeks old, and there was recent seepage of 
blood of relatively short duration—two or three days. 

Doctor Murphy reported to me that there was no frac¬ 
ture of the skull, but there was no question about the cause 
of the hemorrhage being traumatic because these smaller 
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vessels, upon microscopic examination, were definitely 
shown to be torn, and careful microscopic examination 
failed to reveal any evidence of any arterial disease or any 
disease of the arteries of the brain itself. 

Q. Doctor, if this man had received a blow around No¬ 
vember 15, 1936, of sufficient severity so that he told his 
wife that he had received this blow on the side of his head 
bv his right ear, that it was of sufficient force that he was 
afraid he was going to have a cauliflower ear from the 
blow, in your opinion, Doctor, and from your observation 
of what you found in this case and your experience, could 
such a blow have caused this condition which you found? 
A. Yes, it fits in just about the time with the character 
of the clot. 

Mr. McCabe: That is all. 

128 Cross-Examination 

By Mr. Goldstein: 

Q. When you say it fits in with the character of the clot, 
do you mean with respect to the period of receiving that 
clot? A. Yes. 

Q. Not the nature of the clot? A. Well, from the time 
the blow was had, the clot was— 

Q. (interposing) You are speaking of the time you said 
the clot was four to six weeks old? A. That is right. 

Q. So therefore November 15 was approximately the 
time the trauma, the blow, would have been received? A. 
That is right. 

Q. Now, a trauma received in June is very likely to have 
caused this death? A. The June before? 

Q. The June before. A. Yes, sir, that is true. 

Q. Would you say that a mere scuffling, friendly scuf¬ 
fling, would be trauma of sufficient severity to have caused 
this? 

Mr. McCabe: I object to this. 

Mr. Goldstein: I am just asking him. Wait a minute 
until you hear my question. 

Mr. McCabe: I object to this—“friendly scuf- 

129 fling”—because men can receive blows in friendly 
scuffling. It is the force of the blow that decides. 

I do not think that is a proper question to ask the doctor 
and I object to it. 
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The Deputy Commissioner: Probably you can ask that 
another way. 

By Mr. Goldstein: 

Q. Doctor, were you in the room when the gentleman 
testified he put a pair of children’s boxing gloves on and 
scuffled in the office of the decedent. Were you here then? 
A. Yes, I heard that it was scuffling. 

Q. Do you believe that that kind of scuffling would cause 
trauma of that nature? A. I listened to that testimony; 
it was very indefinite. I do not see how a man could put 
on children’s boxing gloves unless he put them on his 
thumbs. 

Q. With a few fingers, like that (indicating). A. If the 
scuffling was sufficient, if he hit him with his fist, that would 
be different. 

Q. That is a different thing? A. Yes. 

Q. Doctor, are you familiar with cauliflower ears? A. 
Yes, I have seen a considerable number. 

Q. You did not examine anything but the brain? A. No. 

Q. But you knew from the history there was no 
130 cauliflower ear? A. Yes. 

Q. Now, a cauliflower ear a man thought he was 
going to get in November would still be present in De¬ 
cember, wouldn’t it, if he got it? A. Not necessarily, if 
he thought he would get it. He might have got a blow on 
the ear, the ear may swell up, and a cauliflower ear does 
not necessarily develop from it. He may think it is a 
cauliflower ear. 

Q. If he got a cauliflower ear in November would it still 
be present in December? A. Yes, if he got a cauliflower 
ear he would still have it. 

Q. Doctor, supposing in this hypothetical question that 
the blow received was on a filing cabinet by either falling, 
lifting your head, or striking it on the edge of a filing cabi¬ 
net. Could such a blow have caused his death? A. If the 
force were of a sufficient character, yes. 

Q. Could both of these things have caused the death or 
contributed to it if they both occurred at the same time or 
in the same period; they both could have contributed to 
it? A. They both could have contributed to it, but the evi¬ 
dence I heard from the hypothetical standpoint does not 
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seem to point that way. It does not fit in with the natural 
pathology found. This does not seem to be two different 
injuries; it seems to be only one. 

131 Q. There is no evidence of any injury, is there? 
A. So far as I could tell, no, but I say from the 

hypothetical standpoint. 

Q. You cannot tell from the pathological examination 
that you made the nature of the blow at all, can you? A. 
No; I can say this: the nature of the blow was apparently 
more that of a blunt object rather than a sharp object re¬ 
cause of the fact that these small ganglionic arteries were 
triturated and it was more like a flat force than a sharp 
force. 

Q. Do you mean to say you can tell the force from the 
manner of the deterioration of the cells? A. I didn’t say 
the deterioration of the cells; I say the character of the 
blood vessels. If you have a sharp force directed at a par¬ 
ticular object, usually if it is in the lateral aspect of the 
skull, a sharp force is penetrating and you get an injury 
on the surface of the brain and the delicate blood vessels 
there are injured, whereas if you get a blunt blow, the ves¬ 
sels that are likely to be injured are the ganglionic vessels 
at the base of the brain that come off below. 

Q. Did you hear Doctor Stout testify that the result may 
be a contre-coup ? A. Yes. 

Q. Is that possible? A. Yes, that is possible. 

132 Q. How could you tell the type of blow if contre- 
coup results? A. If it is a contre-coup the direct 

blow is more likely to be from a broad surface than a sharp 
surface. 

Q. A contre-coup? A. Yes. 

Q. A contre-coup would be in a different part. A. Yes, 
sir, on the opposite side of the brain. Therefore the 
broader blow is more likely to get on the opposite side; the 
sharp instrument is more likely to penetrate. 

Mr. Goldstein: That is all. 

Redirect Examination 

By Mr. McCabe: 

Q. Doctor, is there any difference between the bones of 
the skull as regards their ability to take up shock? A. 
Yes, the frontal bone and the occipital bone are constructed 
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very peculiarly in that respect. They have two tables, an 
outer table of hard bone and a posterior or back table of 
hard bone, and in between they have a delicate mesh work 
known as the diploe, filled -with soft or fatty, jelly-like 
material, above the eyebrows in the frontal region, and 
there are air cells. So blows directed on the anterior as¬ 
pect or frontal part of the skull are protected by that 
double matting of bone or soft material in between. 

Blows, therefore, on the frontal bone are more 

133 likely to break the outer table first and then go 
through, if they are of sufficient force, and then go 

through the mushy material of the diploe and protective 
inner table. j 

Whereas a blow on the squamous portion of the temporal, 
the bone there is almost of paper thinness, and blows there 
very frequently, if they are broad, will cause a little bit— 
they have more give and they will cause an inbulging or a 
reaction on the other side like contre-coup, whereas a sharp 
instrument is more likely to penetrate directly through the 
bone. 

Q. So if you have two types of blows received approxi¬ 
mately at the same time, and supposing this man, taking 
some of the evidence—there was some evidence to the effect 
that he had received a blow from a file cabinet above his 
eye and there was a wound there about a half inch or an 
inch long about six weeks before that when he came home, 
and he went to work the next day and worked on through. 
There was no swelling noticed although the skin was 
abrased. Then there is also evidence that the man, approxi¬ 
mately about the same time, had received this blow such as 
I described to you in the previous question of sufficient 
force that he told his wife he was afraid he would have a 
cauliflower ear, a blow on the side of the head, and the skin 
was abrased on the side of the ear. Which of those two 
blows, Doctor, in your opinion, would have been more likely 
to cause this condition you found? A. The blow on 

134 the side of the head from a blunt force. 

Mr. McCabe: That is all. 

Re-Cross-Examination 
By Mr. Goldstein: 

| 

Q. Let me ask you one thing: Doctor, you said there is 
never a contre-coup when a sharp blow hits the head? A. 
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I did not. I said the blunt instrument is much more likely 
to produce contre-coup. The sharp instrument is more 
likely to penetrate and show an abrasion at the site. 

Q. I know you said that, but you say now in this par¬ 
ticular case there could not have been a contre-coup from 
hitting this file cabinet? A. No, I did not say that. 

Q. It might have happened from striking the file cab¬ 
inet, might it not? A. Yes, I said it might be but it would 
not be likely. That was my opinion. 

Mr. Goldstein: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

Q. Do you know where the hemorrhage took place? A. 
The middle cerebral artery at the point where the vessels 
come off the cerebral artery and go into the lower part of 
the brain, and as a result of that there was a rupture of 
these little vessels and seepage of the blood, and that 
135 came out from underneath the brain alongside the 
side of the head through the sylvian fissure. 

Q. I just want to know the place. A. The middle cere¬ 
bral fissure of the right side, the ganglionic branches. 

Q. In a contre-coup blow would you be more likely to 
find evidence of injury directly opposite the place where 
the blow struck? A. In contre-coup you are more likely 
to find it on the opposite side. Occasionally you will get 
injury in front, and less frequently on the side. That is 
to say, if you are hit on the right side, for example, you 
are more likely to get injury on the opposite side. As I 
explained, the bones on the side are considerably thinner. 
They have a certain amount of give. When you hit here 
(indicating) the force is transmitted to the opposite side. 

On the other hand, if you hit anteriorly, you are likely to 
get—as the skull is very thick from the anterior to the pos¬ 
terior aspect, and also above, and the head is held more 
rigidly; so that force applied here (indicating) would have 
a tendency to blow out the side and you may get a contre- 
coup on either side. 

Now, in babies, for example, we have made a special 
study of the examination of babies, new-born babies. One 
of the most common causes of intracranial hemorrhage of 
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the new born—they used to call it asphyxia—when 

136 we found babies’ heads coming down through the 
birth canal the pressure on that would tend to 

squeeze the head forward and experiencing a tearing of 
the membranes in the brain, and the hemorrhage is almost 
at the base of the brain rather than on the surface, and 
that is largely a blunt force or almost equal to the force 
described, distributed, whereas a sharp force has a ten¬ 
dency to pierce the outer table of the skull and penetrate 
and have an injury of the delicate piamater over the brain 
at that particular site; but sharp forces, of course, can also 
produce contre-coup injuries. 

Q. Then, from the substance of your testimony, do I 
understand correctly that a blow received to the front part 
of the head would be more likely to be dispersed in dif¬ 
ferent directions than a blow' received on the side of the 
head; is that correct? A. Yes. 

The Deputy Commissioner: That is all I have to ask. 

Further Direct Examination 
By Mr. McCabe: 

Q. Now, in view of Mr. Cardillo’s question, can you show 
opposite w'hat point you found this clot as regards your 
own head? A. I found it on this side here (indicating). 

By the Deputy Commissioner: 

137 Q. You found it back of the left ear? A. Back 
of the left ear. If you go right in there down there 

you w r ill find—if you go underneath, you go almost towards 
the bottom of the base of the brain, the low T er part of the 
sylvian fissure. Of course, the artery comes very deep 
under the brain, out, and forward, and goes up in a sort of 
twisting manner through this sylvian fissure, but usually 
turns under the base of the brain. Here is an artery going 
up to the left; here is an artery going up tc the right (in¬ 
dicating). A blow' on this side wdll push the artery over 
on this side (indicating) and break those vessels, and there 
is w r here you have the hemorrhage. 

So the interpretation w r as very definite in my opinion. 
I w r rote Doctor Murphy and Doctor MacDonald just ex¬ 
actly w’hat my opinion was about it. 

Mr. McCabe: That is all. 
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By the Deputy Commissioner: 

Q. Did you disagree with Doctor Murphy or Doctor Mac¬ 
Donald as to where the hemorrhage took place? A. They 
did not do—they said the middle cerebral artery. I 
described it as the branches of the middle cerebral artery. 
But they did not make a careful dissection of the vessel; 
they simply looked at it closely. That is the reason they 
sent the brain to me because they wanted an exact diagnosis 
as to where it was and what was the possible cause 

138 of it and whether or not these arteries were diseased, 
because there was something in the clinical history 

somewhere back that there was a diseased condition of the 
artery, an aneurysm. No aneurysm was'found. 

The Deputy Commissioner: That is all, Doctor. 

Mr. McCabe: May the doctor be excused? 

Mr. Goldstein: Yes. 

(The witness thereupon was excused and retired from 
the witness stand.) 

The Deputy Commissioner: I will resume at two o ’clock. 

(Thereupon a recess was taken until 2 o’clock p. m., this 
date.) 

139 After Recess 

(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 2 o’clock p. 
m., whereupon the following occurred:) 

The Deputy Commissioner: The hearing is resumed. 
Mr. McCabe: Mr. Harding. 

Thereupon Edward J. Harding was called as a witness 
for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : 


Direct Examination 
By Mr. McCabe: 

Q. What is your full name, Mr. Harding? A. Edward 
J. Harding, Edward Joseph Harding. 
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Q. And what is your position? A. Managing director of 
the Associated Contractors of America and vice president 
of “The Constructor,” Incorporated. 

Q. How long have you held that position, Mr. Harding? 
A. That particular position about eight years—seven 
years. 

Q. Now, did Mr. Whitman P. Conn -work under you? 
A. He did. 

Q. When did he start to work for you? A. I think 

140 Mr. Conn started to work around ’27, about ten 
years. 

Q. Was he working for you during the months of No¬ 
vember and December, 1936? A. He was. 

Q. What were Mr. Conn’s particular duties? A. Mr. 
Conn was—at that particular time you are speaking of now 
of him? 

Q. Yes. A. Mr. Conn at that time was editor of The 
Constructor and in charge of the publicity for Associated 
General Contractors. 

Q. Are you all together in that office? A. Just what do 
you mean by “all together”? 

Q. Are all your rooms connecting? A. Yes, the rooms 
run right along the hall. However, there are two corpora¬ 
tions involved there. The Constructor is one corporation 
and the Associated General Contractors of America is an¬ 
other corporation. 

Q. Mr. Conn was paid by The Constructor? A. Mr. Conn 
was on for a while a dual salary and then on The Con¬ 
structor finally, and on A. G. C. Service during the depres¬ 
sion. 

Q. You know about this claim for compensation having 
been filed, I presume, because you received a notice 

141 from the Commission? A. I do. 

Q. Will you tell the Deputy Commissioner when 
was the first time you knew anything about a claim’s being 
made that Mr. Conn had injured himself in your office? A. 
The first time—May I, Mr. Commissioner, just lead up to 
that? 

The Deputy Commissioner: Yes. 

The Witness: At the time the illness happened to Mr. 
Conn in the office I was in Texas. Upon my return to the 
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office I was informed Mr. Conn had been taken ill and was 
in the hospital. 

By Mr. McCabe: 

Q. Did you know what was the matter with him at that 
time? A. There were several reasons given. The first that 
I recall that was given to me was infantile paralysis, which, 
of course, was quite serious, and everyone in the office was 
more or less jittery at the time. 

As days went on, I think the next I heard was cerebral 
hemorrhage. 

Q. Cerebral hemorrhage? A. Cerebral hemorrhage of 
the brain. That is it. I talked to Doctor Glenn on two or 
three occasions about it and at one time Doctor Glenn, I 
think, felt that Mr. Conn was getting better. I imagine it 
was after this puncture was made, because he told 

142 me, in fairness to me, he felt Mr. Conn would not be 
able to return to the office in a couple of months; I 

had better make other arrangements. 

Q. Did there come a time when you had a conversation 
with Mrs. Conn? A. Yes. 

Q. Will you tell the Deputy Commissioner what day that 
was, the dav vou had that conversation? A. That was 
around September 22 or 23, to the best of my knowledge— 
about the 23rd of September, I should say. 

Q. How did that conversation happen to come about? A. 
I asked Mrs. Conn if she would come to the office, that I 
would like to see her. Mrs. Conn came to the office and 
I turned over to her at that time Mr. Conn’s salary in my 
office. 

During the course of the conversation I asked Mrs. Conn 
what was the matter with Mr. Conn, that there were two 
or three rumors, and it was funny to me it could not be 
diagnosed, and so on and so forth, and at that time Mrs. 
Conn mentioned the fact to me that Mr. Conn had come 
home from the office some six weeks before that with a cut 
on the side of his forehead. She described it as just up 
here (indicating), and that she asked him what was the 
matter with him and he said that he had very nearly 
knocked his brains out on that day on a filing cabinet. 

143 Q. Was that the first time you had heard any¬ 
thing about it? A. It was the first intimation I had 
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that anything happened in the office. My thoughts were 
that Mr. Conn was taken ill with something, just as I say. 

Mr. Goldstein: I must move that that go out. 

The Deputy Commissioner: That will be considered as 
his own opinion. 

The Witness: Yes, I said that that was what my first 
thought was. 

By Mr. McCabe: 

Q. Did you cause an investigation to be made, Mr. Hard¬ 
ing, as to whether or not he had received an injury in the 
office ? A. I called Mr. Swem, who is in charge of those 
matters, and told him to advise the insurance company im¬ 
mediately because there might be some question of com¬ 
pensation if it was a long-drawn-out illness. That is what 
I had in mind. 

Q. Did you have any conversation with Mrs. Conn about 
her finances at that time? A. I asked Mrs. Conn if we 
could be helpful in any way, and if we could, I wanted her 
to call on us. 

Mr. Goldstein: Is this pertinent, Mr. McCabe? 

Mr. McCabe: Yes, I think so. 

Mr. Goldstein: If you say so. 

Mr. McCabe: It will be subject to be stricken out 
144 if it is not. 

The Witness: We wanted to do anything we 

could. 


By Mr. McCabe: 

Q. Now, when Mr. Conn was at the hospital what was 
done down at your office, I mean as regards the office em¬ 
ployees themselves? A. Well, at that time the employees 
felt that they, rather than have a Christmas party, would 
rather do something for Mr. Conn. 

Mr. Goldstein: I object to this, if the Court please. 

Mr. McCabe: It is due to the fact that I have raised this 
question of notice and the payments of expenses, the fact 
that his hospital bills were raised from a collection taken 
in the office, you might infer—I do not know whether you 
are going to raise the question—the insurance company 
paid those expenses. 
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Mr. Goldstein: That has never been raised except in 
your own mind. 

Mr. McCabe: I do not know what is in yours because you 
have not started cross-examination. 

The Deputy Commissioner: Please do not carry on a 
conversation back and forth. If there is any objection, I 
will pass on it. 

Mr. Goldstein: I object to this line of testimony. 

The Deputy Commissioner: I understand from 

145 Mr. McCabe he feels there may be some question 
about payment of bills. Is that so? 

Mr. McCabe: That is right. 

The Deputy Commissioner: If you are raising that ques¬ 
tion, I will permit that to go in. 

Mr. Goldstein: I am not raising that question. 

The Deputy Commissioner: If Mr. McCabe is. 

Mr. Goldstein: I beg your pardon. 

The Deputy Commissioner: Are you objecting to the 
medical bills? 

Mr. McCabe: I am contending that no medical bills at 
all were paid by the insurance carrier or the employer in 
this case. What I am going to prove is that some of the 
hospital bills and, I think, some of the nurses bills were 
paid by a private collection taken up in Mr. Harding’s 
office among the employees. 

The Deputy Commissioner: I do not see how that is 
going to affect any of the issues in the case, do you? 

Mr. McCabe: Unless they raise the question. Of course, 
he says now he is not raising the question. If he is not 
raising the question, I will stop this line of examination. 

The Deputy Commissioner: I do not quite get the sig¬ 
nificance of what question is being raised and what not. 

Mr. McCabe: On the question of notice, what they have 
done sometimes in connection with cases before this 

146 Commission, was to say the employer knew all about 
the injury because he paid part of the medical ex¬ 
penses or part of the hospital expenses, and that is the 
reason. 

The Deputy Commissioner: The employer, Mr. Harding, 
at least testifies now he knew about it on December 22 or 
23, which was prior to any collection being taken, if there 
was any such collection. 
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Mr. McCabe: That is right. 

The Deputy Commissioner: So he at least had knowl¬ 
edge of the alleged injury on that date. 

Mr. McCabe: That is right, but the employer did not 
pay any of the medical expenses in this case, and I want to 
prove that. 

The Deputy Commissioner: I do not think it would make 
any difference. 

Mr. McCabe: If you think that way, I will withdraw this 
question as regards Mr. Harding, particularly since Mr. 
Goldstein says he is not raising the question. 

Bv Mr. McCabe: 

Q. Did this cause an investigation to be made as to 
whether or not this man received an injury in your office? 
A. I questioned the employees at the time. 

Q. What did you find as a result of that? A. I did not 
find anyone who had any recollection. No one, of course, 
had seen him. It was more or less verbal, and if I 
147 may expand that a little bit, Mr. Commissioner, 
when the newspapers came out, of course, at the time 
of Mr. Conn’s death, saying it was caused by his hitting his 
head on a filing case and scuffling, as the newspapers had 
it, then I immediately figured that was probably serious, 
and then in addition to that Detective Grange called me up 
and asked me did I—of course—I am sorry. I am just 
trying to connect this story up, if I may. 

The Deputy Commissioner: You may. 

The Witness: The detective from the Homicide Squad 
called me up, of course, the night Mr. Conn died. I told 
him then 1 had no knowledge of any accident in the office. 
The office was wide open for any investigation he might 
wish to carry on. He came down the next morning and 
made his investigation. 

Bv Mr. McCabe: 

Q. To your knowledge, or asking for your own informa¬ 
tion, or from your own information, did you find any evi¬ 
dence of Mr. Conn’s having been injured in your office? A. 
Not any. 

Q. Regarding where Mr. Conn was working— A. (in¬ 
terposing) Now, pardon me. May I ask this question. You 
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are speaking about what time, now; Mr. Conn’s death? 

Q. Or a period of two months preceding his death. A. 
Preceding his death? 

148 Q. Yes! A. No. 

Q. Then I will ask you this question: You heard 
the testimony this morning bv a gentleman who claims that 
he had been up to Mr. Conn’s office and he was describing 
the size of Mr. Conn’s office. I want you to tell the Deputy 
Commissioner whether or not that testimony was correct 
as regards the size of this office or the location of it. A. 
I think the gentleman was under a misunderstanding, be¬ 
cause we had moved Mr. Conn’s office around the 15th of 
August up to the twelfth floor, and he had a much larger 
office at that time, or at the time it was claimed that this 
accident happened. 

Prior to that time, when we were on the second floor, 
when Mr. Cutler may have been in his office, he was in a 
smaller office than he is in now. He has an office now about 
three-quarters the size of this room. 

Q. You mean Mr. Conn had at that time? A. Yes. 

Q. What was in that office, do you recall? A. Yes, there 
was his desk, Mr. Beck’s desk, a sectional bookcase, a steel 
file cabinet, a think a small table with magazines and books 
that Mr. Conn kept on it, a couple of chairs—the usual office 
equipment. 

Q. Did you ever have any conversations prior to 

149 the illness of Mr. Conn on December 18, 1936, rela¬ 
tive to his feeling bad? A. Well, I have been trying 

ever since to wrack my brain for it, and before I left for 
Texas on this particular trip I asked Mr. Conn to get up 
an article for me. He brought it in only a day or so before 
I left. I noticed it wasn’t up to par and I said, ‘‘What is 
the matter with you, Conn?” 

And he stated he had a very bad headache. 

I said to him then, “Well, is it very severe?” 

And he said yes, it was quite severe. 

I said, “Why don’t you go and have your eyes exam¬ 
ined?” I said, “I had them until I had my eyes examined 
and I have been relieved.” 

He said, “I think it is probably a return of my sinuses.” 
He said, “It may be my eyes.” 

Now, that conversation I had with Mr. Conn. 
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Q. About when was that roughly? A. Well, I should say 
between the first of December and" 5th or 6th or 7th of De¬ 
cember. 

Q. 1936? A. 1936, yes. 

Q. Now, did he at that time make anv mention to vou 
that he had injured himself and that that might be the cause 
of the headache? A. No, that was the extent of the discus¬ 
sion. 

Q. Did you notice any difference—for instance, 

150 taking up the time you went away, and as I under¬ 
stand when you went away to Texas Mr. Conn had 

been stricken and had been taken to the hospital? A. That 
is right. 

Q. Prior to the time yen went away did you notice any 
change in his disposition other than ordinary? A. No, I 
can’t sav that I had. 

Mr. Goldstein: Kind of leading, Mr. McCabe, isn’t it? 

1 must object to these leading questions that call for a cat¬ 
egorical answer yes or no. 

1 do not believe that is too leading. Go ahead. 

By Mr. McCabe: 

I 

Q. Now, these witnesses that have been subpoenaed to¬ 
day are all employees of your office, are they not? A. 
Well, Mr. Brosman is not an employee of my office. 

Q. No, 1 mean those subpoenaed. A. Mr. Wilson is not 
an employee in my office any more. 

Q. He was an employee of yours? A. He was an em¬ 
ployee of mine, yes. 

Q. But all the rest of these witnesses here whose names 
I have shown you today are all people who worked down in 
your office? A. Yes, they are. 

Mr. McCabe: That is all. 

151 Cross-Examination 

By Mr. Goldstein: 

Q. Miss Wilson was an employee of this office when, Mr. 
Harding? A. I think Miss Wilson was an employee of the 
office until early this year, the early part of 1937. 

Q. During this period of November and December she 
was an employee of your office? A. Yes. 
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Q. And Mr. Jennings was an employee of your office? 
A. That is right. 

Q. And still is, isn’t he? A. Yes, sir. 

Q. Now, as I understood you, you said he wasn’t up to 
par when you talked to him before you went to Texas. What 
did you mean by that? A. I just meant this article—I had 
some criticism of it and after I had criticized it he said, 
“Well, I don’t feel good.” 

And I said, “What is the matter?” 

He said, “I have these terrific headaches and I don’t feel 
good.” 

Q. When did you first begin to notice he was not up to 
par, on that occasion or prior? A. That was the first time 
it was called to my attention. I wasn’t in the same 

152 office with Mr. Conn. 

Q. Up to that time, up to the time you noticed he 
wanted to write this article he was in fairly good health? 
A. As far as I know. 

Q. He did his work ? A. He did his work. 

Q. You had to critize him on that occasion because he 
was not up to par ? A. I had to criticize him because he was 
not up to par and because the article was not up to par. 

Q. Then he told you he had these terrific headaches? A. 
He told me he had them that day. 

Q. He told you he had them before? A. He told me he 
had been having them. 

Q. Did he say when he had them? A. I didn’t go into it. 
Q. You did not question him why he had these head¬ 
aches? A. Not any more than to say, “Why don’t you 
have your eyes examined?” 

By the Deputy Commissioner: 

Q. When was it you left for Texas? A. I would have to 
get the exact date, Mr. Commissioner, but I think it was 
around the 7th or 8th of December. 

Q. Then I understand you questioned Mr. Conn about 
his work around the 3rd or 4th of December? A. 

153 Just before I left. Whether it was one day or two 
days, I can’t recall. 

By Mr. Goldstein: 

Q. When you called Mrs. Conn into the office did you 
have any idea at that time that there may have been some 
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connection, something that had occurred in his employment 
to cause his condition? A. No, sir, I did not. 

Q. What was the purpose, then, of calling her into the 
office? A. Because it was near Christmas and I felt that 
Mrs. Conn probably might want some money, and I wanted 
to turn his salary over to her that was coming to him, and 
ask her if there was anything we could do for her. That 
was the only purpose. 

Q. In your investigations I understood you to say you 
found no actual eye witness to any injury? A. I couldn’t 
find anyone who was a witness to an injury other than the 
one employee who has made the statement, and that came 
to me first on the 7th of January, that he—when we were 
moving we moved, as I stated to you—he was moving a 
section of a bookcase that came apart from one side of Mr. 
Conn’s office to another, and they had this bookcase on their 
shoulders, he explained it to me, and the bookcase slipped 
and hit him, as I recall, on the left shoulder. 

154 By the Deputy Commissioner; 

Q. Mho told you that? A. Mr. Jennings. 

Q. Did you learn from anyone else as a result of your in¬ 
vestigation that he had met with an injury while in your 
employ? A. No, sir, I did not. 

Q. Do you mean by that that there was no knowledge 
among any of your employees that he had hurt himself 
while working for you other than what Mr. Jennings told 
you ? A. None that I could find. Of course, when the news¬ 
papers came out, Mr. Commissioner, I tried to find out 
from everybody if there had been any boxing match or 
anything in the office and I could not find any trace of any¬ 
thing like that. 

Q. No one had any knowledge of a boxing match in the 
office? A. Nothing that I could find out, except the one 
that was described this morning by Mr. Brosman. I heard 
that one, and that was told to me by Mr. Brosman. 

Q. Did any of the other employees know about that box¬ 
ing match? A. I do not know. They did not put it as a 
boxing match, Mr. Commissioner; they just put it as joking 
with those gloves, these small youngster’s gloves. 

The Deputy Commissioner: That is all. Thank 

155 you. 
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Mr. Goldstein: May I ask him one further question with 
your permission? 

By Mr. Goldstein: 

Q. The conversation you had with Mrs. Conn was prior 
to his death? A. Yes. 

Q. Had you learned prior to that that he claimed he 
struck his head on a cabinet in your place of employment? 
A. No, Mrs. Conn told me about it. 

Q. That is the first you knew it? A. That is the first I 
knew it. 

Q. Did you send for her? A. I had her called up and 
asked her to drop in the office to see me. 

Q. Did you give her the salary? A. That is right. 

Q. You did not think to mail that to her? A. I could 
have, but I wanted to give it to her. I had been to the hos¬ 
pital and saw her. 

Q. You talked about this condition? A. Yes. 

Q. She told you then about this injury with the file cab¬ 
inet? A. That is right. 

Q. Did you call any of your employees in then? 
156 A. I beg your pardon? 

Q. Did you call in any of your employees then? 
A. I talked to the employees and asked if any of them knew 
of Conn’s hitting his head or having an accident in the 
office. 

Q. On that day? A. I think Mrs. Conn was in there that 
day. It was either that day or the next morning. 

Q. Or did you report it to the insurance company first? 
A. I reported it to the insurance company—at least Mr. 
Swem did—immediately. I told him to. At least, that 
was his instructions. 

Q. You let them take the statements from your employ¬ 
ees rather than yourself? A. I did not take any written 
statements. 

Q. You know the insurance company did? A. Yes, on 
the 7th of January the insurance company came over and 
asked for statements, as well as the Homicide detective, 
and interviewed all the employees. 

Q. Were you there when the statements were taken? A. 
Was I present with the employees? 

Q. Yes. A. No, sir. 
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Q. Did you yourself issue any orders to any of your em¬ 
ployees not to talk to anybody? A. No, I said to 

157 my employees to give any authorities any informa¬ 
tion they had, but with the newspaper articles going 

on, until they determined what was going on, I didn’t think 
it should be discussed all over with everybody. 

Q. Did you permit it to be discussed with the insurance 
company? A. When the insurance company asked me if 
they could take statements I said, “Yes, you can take state¬ 
ments.” 

Q. Did you learn that the adjuster or whoever it was in 
the insurance company tried to get them not to or advised 
them not to talk to anybody? A. No, I did not. 

Q. Didn’t you know Mr. Jennings had been given those 
instructions? A. No, I didn’t know Mr. Jennings had been 
given those instructions. 

Q. You did not give him those instructions? A. I told 
Mr. Jennings to give anybody in authority everything he 
knew. 

Q. What do you mean by “in authority”? A. I meant 
anybody in authority such as the Homicide Squad had 
authority, the Coroner’s office. 

Q. Or the insurance company? A. Or the insurance com¬ 
pany or anyone who w T as delegated. 

Q. But Mrs. Conn would have no authority in your 

158 opinion? A. No, sir, I do not say that; never said 
that. 

Q. Now% then, after you talked to Mrs. Conn about this 
in December, did you talk to her further about it? A. I 
went to see Mrs. Conn at her home the day Mr. Conn died. 
I think it was the day that Mr. Conn died. I went right 
out to her house as soon as 1 heard of his death. 

Q. Between that time and the first conversation, you had 
talked to your employees, had you? A. Yes. 

Q. Did you tell her w’hat they said? A. Tell Mrs. Conn 
what they said? 

Q. Yes. A. I just do not recall the conversation, whether 
I did or not. I do not recall. Mrs. Conn w’as very much 
upset that morning and I do not think we went into any 
lengthy discussion of wdiat all the employees said because 
a fact had developed that he died; his death was the most 
serious thing. 
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Q. Do you have an agreement with the insurance com¬ 
pany with respect to your insurance as to aiding them in 
giving statements? A. No, sir, we are just covered by the 
law and this insurance company happened to be the carrier. 

Q. Whom did you deal with when you wrote that in¬ 
surance, Mr. Harding, do you know? A. Mr. Marshall. 

Q. Did you call him personally yourself? A. I 

159 called Mr.—after I told Mr. Swem to file or to take 
care of whatever he had to take care of under the 

compensation law, Mr. Swem said, “Well, that is a question 
for the insurance company,” and he, as I understand it, 
filed the affidavit. 

Mr. Marshall came into my office the next day and he 
told him the history, what had happened. 

Q. Now, this conversation that you had with Mr. Jen¬ 
nings, who was present? A. I do not recall. Mr. Jennings 
was in my office. I do not recall whether there was any¬ 
body present or not. 

Q. When was that? A. I would say that was around 
about the 6th or 7th of January, 7th of January—around 
there. 

Q. You knew about this injury from Mrs. Conn on the 
22nd of December? A. That is right. 

Q. Yet you did not talk to him until the 7th of January? 
A. Did not talk to whom? 

Q. Mr. Jennings. A. Mr. Jennings did not describe this 
particular part of it. I told him to make out a statement 
the same as the whole office, everyone had done, and Mr. 
Jennings said to me, “I just happened to think, Mr. Hard¬ 
ing, one day we were moving a part of a bookcase 

160 that slipped off of Mr. Conn’s shoulder.” 

Then I said, “Well, you had better make that 
statement.” 

Q. You said, “You had better make that statement”? 
A. Yes. 

Q. When was it he said it occurred? A. He said the 
first day, around the first day he had come to work, as I 
recall it. That was around the 19th of November, as I re¬ 
call it. 

Q. That is right around the period Mrs. Conn claims her 
husband told her he struck his head? A. What is that, 
please? 
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Q. That was right around the same period of time that 
Mrs. Conn previously told you she understood her husband 
was injured while working? A. I will tell you. The first 
time Mrs. Conn told me about it was the 23rd of December. 

Q. I understand, but that period Jennings told you about 
was the same period that Mrs. Conn told you about? A. 
She said about six weeks. 

Q. About the same period of time? A. That is what she 
said—six weeks. 

Mr. Goldstein: That is all. 

The Deputy Commissioner: That is all, Mr. Harding. 

(The witness thereupon was excused and retired from 
the witness stand.) 

161 Mr. McCabe: Mrs. McCarthy. 

Thereupon Mabel Parker McCarthy was called as a wit¬ 
ness for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : 

Direct Examination 
By Mr. McCabe: 

Q. Mrs. McCarthy, you work for the Associated General 
Contractors of America? A. Yes, sir, I do. 

Q. And your full name is what? A. Mrs. Mabel Parker 
McCarthy. 

Q. How long have you been working there? A. I was 
employed July 1, 1936. 

Q. What is your position? A. I am secretary to the 
managing director, Mr. Harding. 

Q. The gentleman who just preceded you on the stand? 
A. Yes. sir. 

Q. Did you know Mr. Conn, the man whose death re¬ 
sulted? A. Only at the time I was employed, July 1. 

Q. Did you see him from time to time in the office? A. 
I saw him, I would say, once a day. It was my duty to de¬ 
liver the mail to all the offices, the first mail in the 

162 morning, and I saw him, I would say, once a day. 

Q. In connection with your knowledge of Mr. 
Conn do you have any knowledge at all relative to whether 
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or not Mr. Conn received any injury from striking kis head 
on a filing cabinet in your office? A. Not at all; I do not. 

Q. Do you recall ever having noticed a cut on Mr. Conn’s 
forehead between November 15, 1936, and the day he left 
the office, December 18, 1936? A. No, sir. 

Q. Did you notice any change in Mr. Conn’s disposition 
between the middle of November, 1936, and the day he left 
your office on December 18, 1936? A. No, sir, 1 did not. 
As a matter of fact, 1 never had much occasion to talk to 
Mr. Conn. I merely delivered the mail and so on. 

Q. Did he say “hello” to you? A. He would say “good 
morning.” That is all. 

Q. Did he ever have occasion to come in your office? A. 
Yes, he would come in occasionally but no conversation was 
carried on. 

Q. During those periods did you notice any change in 
his disposition or the way he acted between that period? 
A. No, sir. 

Q. Did he ever complain to you of headaches? A. 
163 Never. 

Cross-Examination 
By Mr. Goldstein: 

Q. He never discussed it with you? A. He never dis¬ 
cussed it with me. 

Mr. Goldstein: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Elizabeth R. Shaffer was called as a witness 
for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows: 

Direct Examination 
By Mr. McCabe: 

Q. Mrs. Shaffer, what is your full name? A. Elizabeth 
Richard Shaffer. 

Q. Have you been employed by the Associated General 
Contractors of America? A. Yes. 
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Q. Were you working there during the months of No¬ 
vember and December, 1936? A. Yes. 

Q. As a result of your working there did you be- 

164 come acquainted with Mr. Whitman P. Conn? A. 
Not well. 

Q. Where was your office with reference to his? A. T 
arn in the office with Mrs. McCarthy. 

Q. Was that next door? A. That was the front office. 

Q. How far away was it from Mr. Conn’s office"? A. 
About five offices. 

Q. About five offices ? A. Yes. 

Q. Would you have occasion to see him from time to 
time? A. Yes, when he would come in the room. 

Q. Did you have any knowledge of Mr. Conn's having 
received an injury as a result or while working down at 
the office as a result of striking his head on a filing cab¬ 
inet? A. The morning Mrs. Conn came in the office 1 knew 
—I mean 1 heard that report. 

Q. Was that the first time? A. That was the first time. 

Q. Did she tell you ? A. No. 

Q. Did Mr. Harding tell you ? A. No. 

Q. Did you hear anything about, or did you know any¬ 
thing about his having headaches at any time? A. 

165 No. 

Q. Did you ever see a cut or scratch on his fore¬ 
head ? A. I never did. 

Q. If a person is injured in the office does his claim come 
through your office, claim for compensation? A. We have 
never had occasion to know anything about that. 

Q. Is this the secretary’s office? A. No, I am assistant 
to Mr. Foreman, assistant managing director. I am secre¬ 
tary to him. 

Q. How often would you see Mr. Conn roughly? A. I 
would say two or three times a day. 

Q. During that period six weeks preceding his death did 
you notice any change in his disposition or in his actions? 
A. No. 

Mr. McCabe: That is all. 

C ross-Examination 
By Mr. Goldstein: 

Q. You never noticed his disposition or actions on any 
occasion, did you? A. No. 
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Q. And you never discussed your physical condition 
with him? A. Certainly not. 

Q. And he never discussed his with you? A. No. 

166 Q. Who was it who told you about this cabinet? 
A. Mrs. Cash. 

Q. Who? A. Mrs. Cash. 

Q. An employee? A. An employee. She had seen Mrs. 
Conn the night before at the hospital. 

Q. And she had heard about it? A. I think Mrs. Conn 
told her. 

Q. Did you ever discuss it with Mr. Jennings? A. Never. 
Mr. Goldstein: That is all. 

Mr. McCabe: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. McCabe: Mrs. Ellis. 

Thereupon Ella F. Ellis was called as a witness for and 
in behalf of the respondent and being then and there duly 
sworn by the Deputy Commissioner, assumed the witness 
stand and, upon examination, testified as follows: 

By the Deputy Commissioner: 

Q. What is your full name, please? A. Ella F. Ellis. 

167 Direct Examination 

By Mr. McCabe: 

Q. Mrs. Ellis, how long have you been employed at the 
Associated General Contractors office? A. I think about 
four years. 

Q. Were you working there during the months of No¬ 
vember and December, 1936? A. Yes. 

Q. Will you speak up loud so that the stenographer can 
hear you? A. Yes. 

Q. Witnesses are inclined to be kind of timid at first. 
Don’t you be afraid to raise your voice so we can hear you. 

How long had you known Mr. Conn? A. Since I have 
been there. 

Q. And where was your office situated with reference to 
his office? A. It was about four—I imagine about four 
offices from Mr. Conn. 
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Q. How often would you see Mr. Conn during the day? 
A. Well, lie would pass through. I imagine I would see 
him two or three time a day, just— 

Q. (interposing) During tins period, running hack for a 
period of two months prior to December 18, 193G, did 
16S you ever know that Mr. Conn had received an in¬ 
jury while in the office? A. No. 

Q. Did you ever have any knowledge that he had struck 
his head on a filing cabinet while working in the office ? A. 
No, I did not. 

Q. Did you ever see any cut on his forehead? A. No. 

Q. Did you ever hear him complain of headaches or any¬ 
thing? A. Yes, he asked me for an aspirin tablet on two or 
three occasions, but I was busy and I did not ask him what 
was wrong. 

Q. When were those occasions, over how long a period? 
A. I do not remember. I know it was before he was taken 
sick, but I do not remember just what time it was; two or 
three months—within two or three months, I know. 

Q. Within two or three months? A. Yes. 

Q. How long had you known him, did you say? A. Ever 
since I have been with the Associated General Contractors, 
about four years. 

Q. When did you first hear anything about his having 
struck his head on a filing cabinet? A. I don’t know. It 
was long after his death before I heard anything because 
I am not out with the others, and I know it was long 
169 after his death before I heard it. 

Q. Did you read anything about it in the news¬ 
papers? A. Oh, I saw something about a scuffling match 
or something in the newspaper. 

Q. Is that the first you heard about it? A. That is the 
first I heard about it. 

Mr. McCabe: That is all. 

Mr. Goldstein: No questions. 

Mr. McCabe: May this little lady go back to the office? 

Mr. Goldstein: Yes. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon George A. Jennings was called as a witness 
for and in behalf of the respondent, and being then and 
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there duly sworn by the Deputy Commissioner, assumed the 
witness stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. McCabe: 

Q. George, how long have you worked at the Associated 
General Contractors? A. Since October 19, 1936. 

Q. Did you know Mr. Conn, Mr. Whitman P. Conn? A. 
Yes. 

170 Q. Have you known him ever since you went 
there? A. Yes. 

Q. Have you any knowledge as to Mr. Conn’s ever hav¬ 
ing struck his head on a filing cabinet in the ffice? A. No, I 
have not. 

Q. Do you know of any injury that Mr. Conn received 
while he was working down at that place? A. No injuries. 

Q. Would you see Mr. Conn every day ? A. Yes, several 
times a day. 

Q. What were your duties in the office? A. It was my 
duty, first, to collect the mail in the morning as soon as I 
came in, nine-thirty, and then I made another delivery of 
mail at eleven, two-thirty, and a quarter to five in the eve¬ 
ning, and then it is my duty to go on all the errands in the 
office. Mr. Conn sent me to the Capitol about—oh, 1 judge 
three times a week—for legislative matters in the office, 
and I was around the office—I am around there on call by 
everybody. 

\\ Q. Now, do you remember a time when Mr. Conn and 
you were moving a bookcase ? A. Yes, I do. 

Q. About when was that? A. That was the first day I 
came there. 

171 Q. What day was that? A. The first or second 
day. I wouldn’t know exactly, but I think it was the 

first day. That was October 19. 

Q. October 19, 1936? A. 1936. 

Q. Will you tell the Commissioner what happened? A. 
There were two sections of the bookcases described. There 
were four shelves in the lower section and three shelves in 
the top section, and on these shelves were bound volumes of 
the magazine that Mr. Conn was editor of, and a lot of mis¬ 
cellaneous books, a dictionary, and so on—books that he 
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needed for his office work, on both the shelves. Mr. Conn 
asked me if I would help him move the furniture in the 
office; so 1 came over. He said he wanted to move these 
shelves from one part of the office to another; so without 
any description of how to go about it, he just grabbed ahold 
of the north—the lower section that was toward the door 
of his office; in other words, there would be the door of his 
office (indicating) and here were the shelves in here (indi¬ 
cating), and he was on this end over here (indicating), and 
1 was on the side by the door (indicating). His right hand 
would be in the back and his left hand on the front of the 
shelf about this way (indicating), and I was on the other 
side. 

Now, as we were going to move this top section down to 
the floor so we could move the three sections, the two sec¬ 
tions, the top section slipped, got off balance, because 

172 the shelves were weighted with books, and there was 
no casing on the books. In other words, if the shelves 

got out of bounds all these books would come off. So the 
shelf did get out of balance to a point that either one of 
us—1 thought, anyway—the shelf would fall if something 
did not happen. 

While this was going on, while the shelf was slipping, 
was hitting Mr. Conn on the shoulder and when I saw it was 
going to hit him or did hit him, why, I got hold of the center 
of the shelf to steady it so it wouldn’t fall, and Mr. Conn 
walked away from the shelves at that moment and I lifted 
the things down myself, put them on my hip more or less, 
and after the shelving was down, we started then to move a 
small space that was in the office to another section of the 
office. We then placed the furniture around in a proper 
position. 

Mr. Conn helped me move the rest of the furniture after 
that until evervthing was in order and then he left his 
office. 

Q. Did he complain of being hurt? A. No. 

Q. Did he have any mark on his head as a result of that? 
A._No, he did not. 

~^Q. His forehead? A. No. 

Q. Do you recall on any occasion that he was hurt at the 
office or received a blow on the forehead as a result 

173 of falling on a filing cabinet? A. No. 
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Q. When did you first tell Mr. Harding about this epi¬ 
sode? A. On January 7 I was called in to—Mr. Fore¬ 
man, who is assistant managing director—his office where 
we all gave these statements in the presence of Mr. Johnson 
and Mr. Foreman, secretary, and Miss Shaffer. 

So I gave what I thought I knew about Mr. Conn and 
then I left Mr. Foreman’s office and went back to mv office, 
which was across from Mr. Conn’s, right directly across 
the hall, rather, on a cater-corner angle, and when I was 
1 going back there 1 went into my office first and then came 
out and went over to Mr. Conn’s office, where his secretary, 
j Miss Beck, was, and just as I got in there it dawned on me, 
I as it were, I remembered this incident about the bookcase, 
which I had not told Mr. Johnson, or given him my testi¬ 
mony; so I immediately went into Mr. Harding’s office to 
tell him what I knew; so then I added that to my first part 
; of my testimony of all I knew about Mr. Conn, and that was 
all that happened. 

Q. Now, the two months preceding the time Mr. Conn 
• left the office did you notice any change in his disposition 
or in his actions? A. No, I did not. 

Q. Did you ever hear any complaint about headaches? 
A. No, I can’t say I have. 

174 Q. And you saw him at least a couple of times a 
day? A. I saw him several times a day, yes. 

Q. Every time you delivered mail you saw him? A. I 
delivered mail, yes. 

Q. Did you ever see a cut on his forehead? A. No, I did 
not. 

Mr. McCabe: That is all. 

Cross-Examination 
Bv Mr. Goldstein: 

Q. The first time you ever discussed this with anyone 
was in January? A. January, 1937. 

Q. This year? A. That is right. 

Q. That is when you were sent for? A. That is when I 
was sent for. 

Q. Now, everybody made a statement to the insurance 
gentleman who was there in Mr. Harding’s office? A. Mr. 
Foreman’s office. 
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Q. Mr. Foreman’s office; and Mr. Harding was present? 
A. No, Mr. Harding was not present. 

Q. He was not? A. No. 

Q. Then yon went back, when you remembered 

175 this accident, to tell Mr. Harding about it? A. Yes. 

Q. Did Mr. Harding take that statement in writ¬ 
ing from you? A. No, he did not. 

Q. Did you ever reduce that to writing? A. Yes. 

Q. When was that done ? A. That was done immediately 
after I had given my statement to Mr. Johnson. 

Q. Did you call Mr. Johnson back or was he called back 
so you could do that? A. It seems to me Mr. Johnson was 
there, was still taking testimony. 

Q. Now, you were told, weren’t you, Mr. Jennings, not to 
talk to anyone about this case? A. No, I can’t say I have 
been told not to talk to anybody about it.- It was a sort of 
understanding to be kept— 

Q. (interposing) To be kept secret? A. No, it wasn’t 
to be kept secret. It was more or less an understanding. 
I saw the position the office was in and a sort of implied 
secrecy there. It wasn’t supposed to be discussed around 
the office because nobody knew anything, was definitely 
sure of anything. I didn’t even read the newspaper article, 
but I had felt that I shouldn’t discuss it. It was a serious 
matter. That is all. 

176 Q. You discussed it, didn’t you, with Miss Wilson? 
A. Oh, yes. 

Q. You talked to her— A. (interposing) When I had 
discovered— 

Mr. Goldstein (interposing): Just a minute. 

Mr. McCabe: Just a minute. 

Mr. Goldstein: I will let him qualify his answer. I am 
not going to shut him off. 

By Mr. Goldstein: 

Q. When was it that you discussed it with him? A. It 
seems to me Miss Wilson—that is not quite clear—but it may 
have been—it seems to me there were several people around 
Miss Beck’s office when I remembered— 

Q. (interposing) No, I am talking about a time in Feb¬ 
ruary of this year, not January, but February, when you 
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discussed it with Miss Wilson? A. Yes, I did discuss it, 
but I don’t remember exactly what I said. 

Q. You talked to her about it? A. Yes. 

Q. Didn’t you tell her he struck his head on this cabinet? 
A. No. 

Q. You deny that? A. I do. 

Q. Are you positive you did not tell her that ? A. 

177 Positive. 

Q. But you did discuss it with her? A. Yes. 

Q. Did you discuss it with Mr. Brosman? A. Mr. who? 
Mr. Brosman? 

Q. Mr. Brosman. A. Mr. Brosman was there right at 
Miss Beck’s office when I remembered this incident of the 
book shelves. Came back to me on January 7. 

Q. Didn’t you discuss it with him in February? A. I 
don’t remember if I did. 

Q. You do not remember? A. No. 

Q. You won’t say that you did not discuss it? A. I won’t 
say that I discussed. 

Q. Your memory is bad. Do you deny in February you 
spoke to him about it and you told him that Mr. Conn said 
he struck his head on a file cabinet? A. I never mentioned 
a file cabinet to anybody. 

Q. Never did. You never mentioned he struck his head? 
A. No, not his head. 

Q. Are you sure of that? A. Positive. 

Q. Mrs. Conn called you, didn’t she? A. Yes, she did. 

Q. You told her you would not talk to her, didn’t 

178 you? A. I told Mrs.—Could I describe that tele¬ 
phone conversation? 

Q. I want all of it, yes, sir. A. Nine-thirty one morning 
—I don’t remember the date about when she called me, but 
I remember picking up the phone at nine-thirty in the morn¬ 
ing. At that time I was delivering mail and I was busy 
and the phone rang for me and it was Mrs. Conn. She 
asked me if I could help her, I mean do her a personal favor 
by telling her what I knew about Mr. Conn. I don’t quite - 
remember whether it was about hitting his head or what 
the conversation was about particularly. I don’t think that 
that entered into it, but anyway it was to the effect she 
wanted to know what I knew. 
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Q. What did you tell her! A. I told her I had already 
given a statement to the lawyers or the insurance company 
men and that she would have to get their permission. I 
mean they would have to have their permission or Mr. 
Harding’s. I don’t quite remember that clearly any more. 

Q. Let us see if I can refresh your recollection now. A. 
Yes. 

Q. Didn’t you tell her she would have to have written 
permission from the insurance company to talk to you? A. 
I wouldn’t say “written.” I told her she would 

179 have to see them before I would do anything else. 

Q. Didn’t you tell her she would have to have a 
letter from Mr. McCabe? A. Oh, no, no. 

Q. You did not tell her? A. Not a letter. I said she 
would have to see them or get written permission off them 
to talk. 

Q. To talk to you? Who told you that? A. Nobody. 

Q. That was your own idea? A. That is right. 

Q. You talked to Mr. Harding about this? A. Yes, as 
soon as Mrs. Conn called me, immediately after Mrs. Conn 
called me I went to Mr. Harding’s office and told him. 

Q. Didn’t this occur in November? A. The telephone 
conversation? 

Q. No, the injury we are speaking about. November 18. 
Isn’t that w’hat you told him? A. I didn’t say it was an 
injury. 

Q. Did you tell him about this injury that occurred to his 
shoulder? A. I told him on January 7. 

Q. When did you tell him it occurred? A. On Novem¬ 
ber 19. 

180 Q. You did not tell him it ocurred on November 
18? A. November 19 when I first came to work. 

Q. I heard you, sir, but you did not tell him it happened 
November 18? A. No. 

Q. This incident did not occur on November 18? A. No. 
Q. Now, do you recall discussing wdth Mr. Brosman— 
by the way, you knew all about the boxing match that had 
been claimed, didn’t you? A. No. 

Q. You have not heard about that? A. No boxing match. 
Q. The only thing you have heard is that Mr. Conn was 
supposed to have injured his head on a filing cabinet? A. 
Yes. 
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Q. You were told that by Mr. Harding, were you not? 
A. No, I wasn’t. As a matter of fact, I never knew he was 
—this injury occurred by a file cabinet. I heard it later on. 

Q. You never knew the injury was to the head, did you? 
A. Yes, I knew it was a head injury. 

Q. Who told you that? A. I don’t remember how I ever 
found that information out. 

181 Q. It just came to you? A. I knew about the 
newspaper article, about receiving an injury from a 

filing cabinet, but I never discussed file cabinet with any¬ 
body. 

Q. Did Mr. Harding discuss it with you ? A. No. 

Q. Now, you saw Mr. Harding in January? A. On Jan¬ 
uary 7? 

Q. Yes. A. Yes. 

Q. You did not see him between December 22 and Jan¬ 
uary 7, did vou? A. In January 27? 

« • * » 

Q. Between December 22 and January 7 did you ever 
discuss it with him? A. No. 

Q. Were you ever asked to discuss it with him? A. No. 
Mr. Goldstein: That is all. 

Examination in Chief 

By the Deputy Commissioner: 

Q. Did I understand you to say you did not read the 
newspaper article? A. No. As a matter of fact, I never 
saw the article until about three weeks after it was in the 
newspaper. 

182 Q. You did see it three weeks after it was in the 
newspaper? A. Yes, three weeks after it was in the 

newspaper. 

Q. WTiat do you recall about the newspaper articles? A. 
Well, I read in the article it was a scuffling match and that 
Mr. Conn—under that he had gotten injured in the head 
somehow or other, but I don’t remember—I never paid 
much attention to it. 

Q. Why did it occur to you that you had better tell about 
the incident of the file cabinet? A. You mean the book 
shelf? 

Q. The book shelf, rather. A. Who do you mean ? 

Q. You made a statement on or about January 7? A. 
Yes. 
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Q. And at that time you said you did not know anything 
about an injury having occurred to Mr. Conn? A. That is 
right. 

Q. Some time subsequent to that date it occurred to you 
— A. (interposing) On that date it occurred to me. 

Q. On the same day? A. On the same day, in a period, 
I would say, of twenty minutes. 

Q. You thought about this other incident? A. Yes. 

183 Q. Why did you think that was important at the 
time ? A. Well, all this excitement was going on. j 

knew Mr. Conn had had a head injury and I knew it w’as 
supposed to have been an accident of some sort; so there¬ 
fore I thought the happening I had was the only accident 
that I could see was around there; so I told Mr. Harding 
right away about all this moving business that day. 

Q. You knew before you told Mr. Harding about that 
cabinet occurrence that the contention was he had sus¬ 
tained an injury, a head injury; is that so? A. I don’t un¬ 
derstand how you mean that. 

Q. You knew a claim was being made that he sustained a 
head injury? A. That he sustained a head injury. That is 
right. 

Q. And the accident you spoke about, you said did not 
involve a head injury? A. Yes, did not involve— 

Q. (interposing) What I am trying to find out from you 
is why you thought it was important to mention that occur¬ 
rence. What was it, a file cabinet? A. A bookcase. 

Q. A bookcase; as long as there was no head injury in¬ 
volved, why did you think that was necessary? A. Well, I 
thought it was an accident—well, I can’t tell you 

184 why, what caused me to do that, but I thought it was 
an injury and it should have been reported and put 

in my testimony because I had said previously to that that 
I had no recollections of any injuries on Mr. Conn. There¬ 
fore, this happening of the book shelves was an accident in¬ 
volving Mr. Conn and myself; so I thought it would be im¬ 
portant to be in my testimony because it happened there. 

I mean you want to find out what caused me to tell Mr. 
Harding the accident of the book shelves when it involved 
no head injury when I knew there was a head injury in¬ 
volved in Mr. Conn’s death. Is that what you mean? 
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Q. Yes. A. Well, I couldn’t tell you what was the cause 
of it. 

Q. How often during the course of the day would you 
see Mr. Conn? A. Oh, I would see—sometimes I would 
see him five or six times a day. The minimum would be 
four times. 

Q. On those occasions did you remain with him for any 
length of time ? A. Yes, I did. 

Q. About how long? A. Ten minutes at the most. 

Q. Would that be in his office or elsewhere? A. In Mr. 
Conn’s office. 

Q. Now, who else was in Mr. Conn’s office during the 
course of the day; I mean for any length of time, not 

185 for just a mere visit? A. You mean every day, all 
my visits to his office, do you mean? 

Q. Tell me this. I withdraw that question. Was there 
anybody else assigned to Mr. Conn’s office? A. Yes, Miss 
Beck. 

Q. Who else besides Miss Beck? A. That is all. 

Q. If anybody? A. That is all, as far as I know. 

The Deputy Commissioner: That is all. 

Cross-examination (resumed) 

Bv Mr. Goldstein: 

w 

Q. Now, Miss Beck was not present on this occasion that 
you told the Commissioner about? A. The accident, you 
mean? 

Q. Yes. A. Yes, she was. 

Q. Was she here today? A. I think she was. 

Q. Don’t you know whether she was or not? A. She was. 
Q. And did she tell Mr. Harding about this, too? A. No, 
she didn’t. 

186 Q. She forgot about it? A. Well, now, I won’t— 
I can’t remember that exactly, whether she was, but 

it seems to me she was in the office at the time of the acci¬ 
dent. 

Q. You are not sure about it? A. No. 

Q. Let me ask you something further, Mr. Jennings: 
Did you ever discuss his physical condition with him sub¬ 
sequent to the time you became employed there? A. No, I 
did not. 
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Q. You knew he complained of headaches? A. No, I did 
not. 

Q. He never complained of a headache in your presence? 
A. No. 

Q. You never saw anyone give him aspirin or ask for 
aspirin? A. No. 

Q. Did he ever complain that his shoulder hurt him? 
A. No. 

Q. He never complained of either his shoulder or his 
head hurting him while you were there? A. No. 

Q. Were you there when he went home ill? A. Yes, I 
was. I mean I saw him because that morning— 

Q. (interposing) Did he say anything was wrong 

187 with him when he went home? A. No, he told me he 
felt bad and he was very pale. 

Q. What did he say? A. He didn’t say; I never asked 
him. 

Q. You never discussed his physical condition? A. No, 

I did not. 

Mr. Goldstein: That is all. 

Mr. McCabe: May Mr. Jennings go back? 

The Deputy Commissioner: Yes. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. McCabe: Mr. Foreman. 

Thereupon Herbert E. Foreman was called as a witness 
for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed the 
witness stand and, upon examination, testified as follows: 

Direct Examination 

By Mr. McCabe: 

Q. Mr. Foreman, what is your full name? A. Herbert 
E. Foreman. 

Q. Where are you employed? A. Associated General 
Contractors of America. 

Q. How long have you been employed there? A. Close 
on to nine years. 

188 Q. What is your position with the Associated Gen¬ 
eral Contractors of America? A. Assistant manag¬ 
ing director. 
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Q. Did you know a Mr. Whitman P. Conn during 1936? 
A. Yes. 

Q. How long have you known him? A. The duration of 
his employment with the association. 

Q. That was for about how long? A. Oh, it must be six 
or seven years. 

Q. Did you have occasion to come in contact with Mr. 
Conn real often ? A. I would say every day and sometimes, 
oh, as many as a dozen times. 

Q. During the month of November, 1936, or December, 
1936, did you know of any occasion -when Mr. Conn had in¬ 
jured himself as a result of striking his head on a filing 
cabinet in your office. A. I know of no such occurrence. 

Q. Did Mr. Conn ever complain to you that he had hurt 
himself in that period? A. Not in that period, no. 

Q. Did he ever complain of headaches in that period? 
A. Yes, during the period that we were thrown in contact 
he advised me he was suffering from sinus and I also have 
sinus difficulty and we used to discuss with each other 

189 what we were doing about it. 

Q. For how long, would you say, during the period 
you had known him, you discussed it pro and con? A. About 
two or three years. 

Q. Prior to his death? A. Yes. 

Q. Did he tell you anything about the kind of headaches 
he had? A. Well, didn’t go into any detail except he said 
it was pretty severe. 

Q. Did he tell you where they were, what part of the 
head? A. Well, he usually put his hand up to the front of 
his head. I assumed that is where he was having his diffi¬ 
culty. 

Q. Did you make an investigation, Mr. Foreman, to see 
whether or not any of the employees knew anything about 
his receiving an injury as a result of striking his head on a 
filing cabinet during November, 1936? A. During Novem¬ 
ber? 

Q. Yes. A. I had no occasion to. 

Q. No, I say did you make an investigation, not in No¬ 
vember, but did you make any investigation to see whether 
or not Mr. Conn or any of the employees knew Mr. Conn 
had received an injury in November, 1936, as a result 

190 of striking his head on a filing cabinet? A. Well, I 
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believe I was in Mr. Harding’s office when Mrs. Conn 
was called in, that being the first time that I had any knowl¬ 
edge that there was an alleged happening of that kind. I 
believe I made some inquiries of various people as to 
whether they were conscious of any such happening. I 
was not myself. 

Q. Did you find out from your investigation whether or 
not he had received such an inquiry * A. I could find no 
"nr. who had any recollection of such a happening. 

Q. You saw him from day to day, did you? A. I would 
say I saw him every day that he was in his office. 

Q. Did you ever see a cut on his forehead? A. I did not. 

Q. Did you ever hear him complain to you about receiving 
an injury in the office during the times that you saw him? 

A. I did not. 

Q. Do you have a first aid man at the office? A. W. A. 
Snow is safety director for the association and he has a first 
aid cot in his office at all times and employees are advised 
that they are supposed to report to him all occasions where 
they have an injury and have him render first aid. 

Q. Were you present when Mr. Johnson took the 
191 statements from the witnesses in your office? A. I 
was. 

Q. Was there any coercion used in connection with those 
statements? A. None whatsoever. As I recall it, various 
employees were asked to come in one at a time. There 
were various secretaries who took the statements and my 
office was being used then. As the various employees came 
in I simply told them who Mr. Johnson was and that he was 
going to ask them some questions with regard to the Conn 
situation and they should tell him exactly what they knew. 

Q. And did he take down such statements? Were such 
statements taken down? A. He asked questions and the 
various secretaries in the office took them down in short¬ 
hand and transcribed them and they were brought back to 
the person whose testimony was being taken. 

Q. And do you remember Mr. Jennings coming in and 
giving a statement? A. Yes. 

Q. Do you remember him going out and then later, as he 
testified here, about twenty minutes elapsed and then he 
thought about this other episode and then he came back, 
and was his statement taken by Mr. Johnson? A. I do not 
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recall as to the time element. I know that Mr. Jen- 

192 nings made a statement and then recalled later this 
other occurrence which he just testified to and came 

back and made a supplementary statement, but I cannot re¬ 
call whether it was twenty minutes or how long it was. 

Q. But it was the same day while Mr. Johnson was there? 
A. As I recall, yes. 

Mr. McCabe: That is all. 

Cross-examination 

By Mr. Goldstein: 

Q. Mr. Foreman, what were you investigating? A. In¬ 
vestigating? 

Q. Yes, sir. A. I was simply trying to ascertain whether 
anyone in the office had any knowledge of this alleged in¬ 
jury that Mrs. Conn had discussed. 

Q. That was an injury to the head, wasn’t it? A. So she 
said. 

Q. Well, that is what you were investigating, weren’t 
you? A. Well, I was investigating her statement. 

Q. You used your own stenographers? A. Yes, sir. 

Q. You just had the insurance gentleman down there to 
get the statements after they had been transcribed 

193 by your stenographers? A. He came of his own 
free will. We did not get him down there. 

Q. He was notified? A. He was notified, yes. 

Q. Did you notify him? A. He was notified by Mr. Swem 
at Mr. Harding’s instructions, as I understand. 

Q. You were present when Mrs. Conn talked to Mr. Hard¬ 
ing? A. That is right. 

Q. Now, that is the first information that you had had 
about an injury to Mr. Conn during his lifetime w T hile in 
the employ of your concern; is that correct? A. That is 
correct. 

Q. Then you began to investigate it? A. That is right. 
Q. Now, you were there when Mr. Jennings was talking, 
weren’t you? A. That is right. 

Q. And he was asked about an injury to the head, wasn’t 
he? A. Yes. 

Q. As all of them were? A. Yes. 

Q. And then he went out and came back in about 

194 twenty minutes and said he remembered an injury 
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but it was to the shoulder; is that right? A. That is 
right. 

Q. Did you ask him again whether it was an injury to the 
head? A. I do not recall that I asked any questions. 

Q. Well, was he asked in your presence whether or not 
this injury was to the head? A. As I recall the way the 
question was originally asked— 

Q. (interposing) I am asking that question, sir, and 
then you may explain. Was he asked about that? A. He 
was asked if he knew of any injury Mr. Conn might have 
had to his head or any other kind of injury, as I recall it, 
and Mr. Jennings— 

Q. (interposing) Was that on his first visit or his sec¬ 
ond visit? A. I think all of them were asked the same ques¬ 
tion on the first, any injury of any kind. 

Q. He did not remember any injury the first time? A. 
That is correct. 

Q. Then, when he came back he remembered one but it 
was to the shoulder? A. That is correct. 

Q. Was he told by anybody in your presence not 
195 to discuss this case with anyone? A. Not in my 
presence. 

Q. You did not tell him that? A. No. 

Q. And Mr. Johnson did not tell him that? A. I don’t 
know what Mr. Johnson might have told him. 

Q. You do not know what he told him? A. Not in my 
presence, anyhow. 

Q. He never discussed the case with you further, Mr. 
Jennings? A. No, he did not. 

Q. Did you talk to Miss Beck? A. Did I talk to Miss 
Beck? 

Q. Yes. A. Right after Mrs. Conn’s visit—she was one 
of the ones I had inquired of. 

Q. She had no knowledge of an injury? A. She did not. 

Q. She did not even remember the injury to the shoulder? 
A. She didn’t know anything about it. 

Q. Didn’t Jennings tell you she was present? A. I do 
not recall. 

Q. You do not remember that? A. No. 

Q. Did you see Miss Beck first or Mr. Jennings first? 
A. I saw Miss Beck first.' 
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Q. Did you send for Miss Beck after Jennings came 

196 back? A. 1 did not send for Miss Beck at all. I 
simply walked around the office and inquired of dif¬ 
ferent people here and there to find out if anyone had a 
working knowledge. I do not think I talked to all of the 
employees in the office. 

Q. What I am trying to get at is what was your interest, 
Mr. Foreman? A. Well, the interest that any person should 
have when they are in a position such as mine, when some 
statement is made regarding a happening in that office, to 
ascertain what the facts were. 

Q. WTiether it happened or not? A. That is correct. 

Q. And in order for you to find out you had to have some¬ 
one from the insurance company there when the statements 
were taken? A. I had nothing to do with that. 

Q. He was there, wasn’t he? A. He was there, yes. 

Q. So it was not an investigation for your own informa¬ 
tion, was it? A. You are talking about ttfo different inves¬ 
tigations. 

Q. Were there two different ones made? A. As I already 
explained to you, I inquired of different people among the 
staff immediately alfter Mrs. Conn was in there. 

197 That was along in December, around the 23rd. This 
other investigation you were talking about occurred 

in January after Mr. Conn’s death. 

Q. Mr. Conn never discussed any of his physical injuries 
with you, did he? A. As I told you, we discussed a proposi¬ 
tion of sinus trouble. 

Q. Yes, but that was some years ago? A. I—well—it oc¬ 
curred over a period of years, I believe I testified. 

Q. Since November, Thanksgiving of last year, did you 
have occasion to discuss any physical injury he might have 
had of any nature? A. I do not recall that we had any un¬ 
usual discussion of any kind. 

Q. You never paid particular attention to him, did you, 
his physical appearance? Did you examine him minutely 
every time you saw him or just saw him casually? A. Well, 
my work involved following the book to see that it was 
gotten out on time and to look over the articles that Mr. 
Conn had written. I would discuss those with Mr. Harding 
and then go back and contact him again and advise him of 
certain changes we wanted to make, and also advise him of 
some subjects we wanted written up. 
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Q. All of a business nature, wasn’t it? A. That is 

198 correct. 

Q. You never discussed any physical ailments he 
had at those times, did you? A. I might have. I know I 
did at various times during the period of years. 

Q. Getting back to Mr. Jennings for a moment, after he 
had told you about this bookcase falling, or this shelving, 
or whatever he called it, on the shoulder of Mr. Conn, did 
you send for Miss Beck or was Miss Beck sent for in your 
presence? A. Mr. Jennings did not tell me about this oc¬ 
currence. He told Mr. Harding and then came back and 
made a supplementary statement. 

Q. Did you talk with Miss Beck or was Miss Beck talked 
to in your presence subsequent to that? A. Well, she came 
in there and made a statement. 

Q. Subsequent to that? A. I can’t just recall what the 
order of calling the various members of the staff in was. 

Q. Well, you have a pretty good recollection of talking 
two or three years about the sinus condition. Can you 
search your recollection? A. Well, that is an easy proposi¬ 
tion, to recall a happening like that, a series of happenings. 

Q. When did Miss Wilson leave the employment, 

199 do you know? A. I think it was last spring some 
time. 

I 

Mr. Goldstein: That is all. Thank you. 

The Deputy Commissioner: No questions. Next witness. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. McCabe: Let’s see. I will call these young ladies 
so they can get back to the office. 

Miss Williamson. 

Thereupon Mary Agnes Williamson was called as a wit¬ 
ness for and in behalf of the respondent, and being then 
and there duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

Direction Examination. 

By Mr. McCabe: 

Q. State your full name, please, Miss Williamson. A. 
Mary Agnes Williamson. 
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Q. How long have you worked at the office of the Associ¬ 
ated General Contractors? A. Since September, 1933. 

The Deputy Commissioner: Before we go any further, 
as far as I am concerned, I do not care to have the testi¬ 
mony of any further employees except one or two. 

Now, unless either one of you two gentlemen in- 

200 sists on having the witnesses testify, I think we can 
dispense with several of them. I would like to hear 

Miss Beck’s testimony, Mrs. Cash’s, and Snow’s, and such 
others as you gentlemen think would be helpful. 

Mr. McCabe: Of course, as to Mrs. Cash, you have heard 
the reason why she could not be here. We are going to take 
testimony on that. 

The Deputy Commissioner: Yes. 

Mr. McCabe: And Miss Beck’s father died. The funeral 
was today. Of course, we are going to take her testimony 
later. 

The Deputy Commissioner: This is all going to be cumu¬ 
lative testimony? 

Mr. McCabe: That is true. 

The Deputy Commissioner: They are all going to testify 
they know nothing about an injury to the head? 

Mr. McCabe: That is right. 

The Deputy Commissioner: If you want an opportunity 
to cross-examine— 

Mr. Goldstein (interposing): I do not think so, person¬ 
ally; of course, I do not know what weight your Honor 
thinks it has. I do not think it has any weight at all. 

Mr. McCabe: You might not think so, but it is all evi¬ 
dence. 

Mr. Goldstein: I will admit they know nothing 

201 about it. 

Mr. McCabe: That this man received an injury 
down at this place? 

Mr. Goldstein: I will admit that. 

The Deputy Commissioner: Now, who of these other wit¬ 
nesses would you care to examine, Mr. Goldstein? 

Mr. Goldstein: I think the only ones, Mr. Cardillo, would 
be Miss Beck and Mrs. Cash. Those are the onlv ones I 
think could throw any light on this. 

Mr. McCabe: And Mr. Snow. We have already asked 
that his testimony be taken, as Mr. Cardillo said he would 
like to hear the testimony of Mr. Snow also. 
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Mr. Goldstein: Yes, those are the only ones I would like 
to hear. 

The Deputy Commissioner: Is Mrs. Snow here today? 

Mr. McCabe: No, Mr. Snow. He is out of town. He was 
one of those I discussed at the beginning of the hearing. 

The Deputy Commissioner: Is it Milton Snow? 

Mr. McCabe: Welton A. Snow. He is out of town. We 
are going to take his testimony at the same time we take the 
testimony of Miss Beck. He will be back when, Mr. Hard¬ 
ing? 

Mr. Harding: He will be back Friday. 

Mr. McCabe: When do you think Miss Beck will be ready 
to testify? Her father’s funeral was today. Why couldn’t 
we save time and take Miss Beck’s testimony and Mr. 
Snow’s testimony at the same time? That will leave only 
Mrs. Cash’s testimony. You could probably go up 
202 to her house with us, Mr. Cardillo. I understand 
that she is in such delicate condition that she does 
not want to come up here. 

Mr. Goldstein: I understood she was in that condition, 
too. 

Mr. McCabe: So we can dispense with these other wit¬ 
nesses. 

Mr. Goldstein: I think so. 

The Deputy Commissioner: You are excused. 

That will be all for today, then; is that it? 

Mr. McCabe: Yes. 

(The witness was excused and retired from the witness 
stand.) 

Mr. Goldstein: That is it; you have no further testi¬ 
mony? You haven’t any medical testimony, have you? 

Mr. McCabe: No, that closes our case. 

(At this point a discussion was held which, pursuant to 
the order of the Deputy Commissioner, was not recorded, 
and after which the following occurred:) 

The Deputy Commissioner: It has been mutually agreed 
as between the contending parties that further hearing 
be held in this case without notice. Formal notice is waived. 

Mr. McCabe: By both sides. 

The Deputy Commissioner: Further testimony will be 
taken at this office when the witnesses Marjorie Beck and 
Welton Snow will be produced by the employer. 
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203 Additional testimony will be taken from Mrs. 
Howard Cash at her place of residence, due to her 

delicate condition of health. 

(Thereupon the instant hearing was concluded.) 

• ••••• 

I hereby certify that the foregoing is a complete and 
accurate transcript of the shorthand report of the proceed¬ 
ings had and testimony presented at the described hearing 
made by Joseph J. Sweeney, a competent shorthand re¬ 
porter and a member of my staff. 

H. S. MIDDLEMISS, 
Official Reporter. 

204 United States Employees’ Compensation Commission 

For the District of Columbia 

Before Honorable Frank A. Cardillo, 

Deputy Commissioner for the District of Columbia 

No. 3958-3 Fatal 

Transcript of Testimony at Hearing 

(Whitman P. Conn, deceased employee) Catherine Conn, 
Marjorie Ada May Conn, Claimants, 


vs. 

Associated General Contractors of America, Incorpo¬ 
rated, and/or The Constructor. Incorporated, and/or 
A. G. C. Service, Incorporated, Employer, 

Columbia Casualty Company, Insurance Carrier. 

*#*#** 

Pursuant to notice, this matter was heard before Honor¬ 
able Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, at Wash¬ 
ington, D. C., on the 21st day of December, 1937, at 2 o’clock 
p. m. 

Appearances: 

Alfred Goldstein, Esquire, in behalf of the claimants; 
James E. McCabe, Esquire, in behalf of the respondent. 

The Deputy Commissioner: This is a hearing in 
the case of "Whitman P. Conn, deceased, and Cath- 
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erine Conn, surviving wife, and Marjorie Ada May Conn, 
dependent. 

Hearing is resumed upon the order of the Deputy Com¬ 
missioner. 

Thereupon Weton A. Snow was called as a witness for 
and in behalf of the respondent, and being then and there 
duly sworn by the Deputy Commissioner, assumed the wit¬ 
ness stand and, upon examination, testified as follows: 

By the Deputy Commissioner: 

Q. State your full name and address. A. Weton A. Snow, 
business address, 1227 Munsey Building, Washington. 

Direct Examination. 

By Mr. McCabe: 

Q. Mr. Snow, how long have you worked for the Asso¬ 
ciated General Contractors of America? A. Since July 13, 
1933. 

Q. What is your position there? A. I am safety director 
of the association. 

Q. While you were working there, calling your attention 
to the latter part of the year 1936, during the months of 
November and December, 1936, more particularly, 
206 did you have occasion to be associated with or come 
in contact with Mr. Whitman P. Conn? A. Yes. 

Q. How would you happen to come in contact with him? 

A. Well, of course, being in the same office, I probably may¬ 
be see him in the hall if I had to go to “The Constructor”; j 
I might see him in the office probably maybe once a day or 
something like that. 

Q. But you saw him from time to time? A. At least once 

a dav. 

* 

Q. Now, did there ever come a time when Mr. Conn be¬ 
came ill during the month of December, 1936? A. Yes. 

Q. Will you tell the Commissioner the circumstances 
under which he became ill and what took place that morn¬ 
ing? A. Well, it would have to be rather hearsay, because 
I was not there when he became ill in the office. 

Q. When did you first see him? Do you know about what 
time it was? A. I do not recall the day, but it was I think 
about two days after he was taken ill and did not show up 
for work—something like that. 
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Q. Did you see him the day he was taken sick? A. No, I 
did not. 

Q. You did not see him? A. He was not in the 

207 office, no, sir. 

Q. Did you know of any instance when Mr. Conn 
injured himself in the office? A. No. 

Q. Do you know of any instance, calling your attention 
to the months of November, 1936, or December, 1936, when 
Mr. Conn had cut himself on the forehead? A. No. 

Q. Did you ever see any evidence, during those two 
months, of a cut on Mr. Conn’s forehead? A. I never did. 
I never observed any. 

Q. Did you ever have any conversation with Mr. Conn 
relative to any injury that he received around the office? 
Did he ever tell you he received an injury? A. None what¬ 
ever; never said anything about it in any way whatsoever. 

Q. Did you ever have any conversation during those two 
months or at any time with Mr. Conn relative to anv head- 
aches he might have been suffering from? A. I think it was 
in the early part of November, when he sauntered into the 
office he was rubbing his head and asked me what to do 
for a headache. 

I said. “Well, I don’t know. Better see the doctor. I 
don’t know much about headaches. Take a pill”—or some¬ 
thing like that. 

208 He kept rubbing his head. You could not tell 
whether it was a frontal headache or what it was, 

but apparently he was suffering from a bad headache, and 
that was as far as my conversation went with him. I just 
dropped in as our safety director. 

Q. Who had charge of the first-aid kits in the office? A. I 
had charge of the first-aid kits. 

Q. From October, going to November and December of 
1936, did you have occasion to treat Mr. Conn for any in¬ 
jury of any kind? A. No, none whatever. 

Q. When persons arc injured around the office do they 
come in to you for first aid? A. Yes, they come in, if they 
have a splint in their finger or the girls cut their finger. I 
have a bandage, see that it is washed, and put a bandage 
around their finger—aspirin pills and things like that. 

Mr. McCabe: That is all. 
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Cross-examination. 

By Mr. Goldstein: 

Q. Of course, you don’t know if you have treated every 
injury around the office? A. No, I do not. 

Q. You do not contend that? A. No, I do not. 

209 Q. When did you say that you first became con¬ 
nected with the Associated General Contractors of 

America? A. At this time, in Washington, July 13, 1933. 
Q. 1933? A. Yes, sir. 

Q. And you do remember that it was some time in No¬ 
vember when Mr. Conn talked to you about this headache? 
A. That is the best of my recollection, that it was in the 
early part of November. 

Q. Had you ever discussed his physical condition before ? 
A. No, I never had any occasion to. 

Q. The first time he complained to you, as you have indi¬ 
cated, was when he was rubbing his head in the latter part 
of November? A. Yes. 

Mr. McCabe: He said the early part. 

The Witness: Yes. 

By Mr. Goldstein: 

Q. It might have been the fifteenth? A. Yes. 

Q. It might have been the first? A. Yes. 

Q. It also might have been some time around the eight¬ 
eenth? A. Well, it all depends on what you call “early.” 
I said the early part of November. I would say the 

210 early part of November is probably between the first 
and fifteenth. 

Q. You would not be certain about that? A. No, I would 
not swear as to the date. 

Q. When he complained about this headache he rubbed 
his hand on his forehead, as you indicated? A. Yes. 

Q. Did you ask him what it came from? A. No. 

Q. And he did not tell you? A. No; just sauntered in the 
office. 

Mr. Goldstein: That is all. 

By the Deputy Commissioner: 

Q. Did you have occasion to make inquiries concerning 
any possible injury that Mr. Conn may have sustained in 
the course of his employment after his death? A. No. 
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Q. Do you know that such an inquiry was made by your 
concern? A. Yes, I do—not by our concern, but I know our 
insurance representative was in. I was not called in or 
consulted particularly with respect to it. 

Q. When did you first learn that a claim was being made 
that he had sustained an injury while in the course of the 
employment for the Associated General Contractors? 

211 A. If I get your question correct, the first inkling 
that I had was coming into the office and somebody 

commented on a newspaper item that reported that he hit 
his head, or something like that. I do not remember the 
specific date. 

Q. Did you discuss the case with any other employees or 
members of the Associated General Contractors? A. No, 
only comment on it, that we are sorry that Conn had passed 
away—something like that. 

Q. Did you discuss the contents of the newspaper ac¬ 
count? A. No. 

Q. Did you at any time after that learn from any mem¬ 
ber or any employee of the Associated General Contractors 
that Mr. Conn had injured himself while in the employ of 
the Associated General Contractors? A. Will you state 
the question again? 

The Deputy Commissioner: Will you read the question? 

The Reporter (reading): 

“Q. Did you at any time after that learn from any mem¬ 
ber or any employee of the Associated General Contractors 
that Mr. Conn had injured himself while in the employ of 
the Associated General Contractors?” 

The Witness: No. 

By the Deputy Commissioner: 

Q. Was the newspaper account the only thing that 

212 you know of with reference to this alleged injury? 
A. That is all. I heard the newspaper account dis¬ 
cussed informally amongst the employees. That is all I 
knew about it. 

The Deputy Commissioner: That is all. 

Mr. Goldstein: May I ask one further question? 

The Deputy Commissioner: Yes. 
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I 

By Mr. Goldstein: 

Q. Did Mr. Conn ever come to you to be treated for an 
injury to his shoulder? A. No, sir. 

Q. Did you ever discuss this with Mr. Jennings? A. Who? 
Q. Jennings, Earl Jennings? A. No, never did. 

Q. Did you ever hear him discuss it with anybody? A. 
No, never have. 

Q. Did anybody tell you down there that Jennings saw j 
this man injured in some manner? A. No one ever said 
that to me. 

Q. You read this some time in December, sir? A. The 
notice ? 

Q. In the paper. A. It was shortly after his death. 

Q. He died in January? A. He died in January, 1 

213 yes; shortly after that. 

Q. Did you know that they were taking statements 
from various employees in December before his death? 

Mr. McCabe: Wait a minute. That has not been proved. 
Mr. Goldstein: I am asking him that. I think that was 
the testimony. 

Mr. McCabe: No, that is not the testimony. 

The Deputy Commissioner: It was after his death that 
they took the statements. 

Bv Mr. Goldstein: 

Q. Did you know that his wife had been to see him— 
Wliat is the gentleman’s name? 

Mr. McCabe: Harding. 

By Mr. Goldstein: 

Q. (Continuing) Mr. Harding, in December, before his 
death, about this? A. No. 

Q. Did Mr. Harding send for you in December at all? 
A. He sends for me quite frequently. 

Q. I mean on this particular matter. A. Oh, no, nothing 
on this case. 

Q. The first time you made your statement was after his 
death? A. Yes. 

Q. And you made that to the insurance company? A. 
That is correct. 

Q. W r ere you asked at that time whether or not 

214 you knew anything about an injury? A. I think I 
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was asked if I had ever see any scar on his head or knew 
of any injury, as I recall that. 

Q. That is all you were asked.’ A. Anti was asked about 
my first-aid capacity in the office, my customary functions. 

Q. You were not looking for any physical injuries to his 
head at any time? A. No. 

Q. You had no occasion to look for it? A. No. 

Mr. Goldstein: That is all. 

Redirect examination 
By Mr. McCabe: 

Q. In view of this cross-examination that has just been 
given you, Mr. Snow: As a matter of fact, when you gave 
your statement on January 7, 1937, to Mr. Johnston here, 
you were asked as to whether or not you knew of this man’s 
injuring himself in any way while working there at the 
General Contractors? A. As I recall it, I was, yes. 

Q. And what did you tell him? A. I told him no, that I 
did not know of any injury. 

Mr. McCabe: That is all. 

215 Mr. Goldstein: May I ask one further question? 

The Witness: Sure. 

Re-cross-examination 
By Mr. Goldstein: 

Q. Did you discuss this with various co-employees in Jan¬ 
uary ? A. No; just hearsay gossip, you might say. 

Q. I say, did you discuss it? A. No, T did not discuss it. 

Q. It was never brought to vour attention bv anv em- 
ployee that there was a head injury of any sort? A. No, 
sir. 

By the Deputy Commissioner: 

Q. What is this gossip that you just mentioned? A. Beg 
pardon? 

Q. What is the gossip? A. Well, coming into the office, 
someone would say, “Did you see the paper?” and then 
they would call attention to the article in the paper. I had 
not seen it. I do not know what it said. One employee 
would talk to another employee. Gossip isn’t the term for 
it. It is just the natural thing to occur in any office when 
an employee has suddenly passed away. 
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By Mr. Goldstein: 

Q. May I ask you one thing further? A. Yes, sir. 

216 Q. Did you read about it yourself in the news¬ 
paper? A. No, I did not see the article. 

Q. Did they tell you what the article said? A. Somebody 
said he had died, or it had been reported that he died, from 
a head injury—that it was reported. 

Q. Struck his head on a file cabinet? A. Didn’t say any¬ 
thing about a file cabinet. 

Q. Did that remind vou about these headaches he com- 
plained of? A. Not at all, no. 

Q. What recalls to your mind that he had headaches in 
November? A. Because the original questioning with the 
insurance representative—they asked with respect to my 
duties, you might say, or responsibility as a safety director, 
and then asked if Mr. Conn had come to me at any time for 
the treatment. The only thing that I could ever remember 
that he ever came to see me about was when he sauntered 
in with respect to his head. I can remember him now com¬ 
ing in, just rubbing his head. 

Q. He never came in to you for a headache before that 
time in November? A, I can’t remember. 

Mr. Goldstein: That is all. 

Mr. McCabe: That is all. 

217 (Thereupon the witness was excused and retired 
from the witness stand.) 

Thereupon Marjorie Sexton Beck was called as a witness 
for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed the 
witness stand and, upon examination, testified as follows: 

By the Deputy Commissioner: 

Q. State your full name and address. A. Marjorie Sex¬ 
ton Beck, Garrett Park, Maryland. 

Direct Examination 

By Mr. McCabe: 

Q. Miss Beck, how long have you worked in the office of 
the Associated Contractors of America? A. Since Sep- j 
tember, 1929. 
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Q. And what has been your work there? A. I am the 
associate editor of “The Constructor.’” 

Q. Now, Mr. Whitman P. Conn was the editor, was he 
not? A. Yes; not during that entire period. 

Q. No, but when did he become editor of “The Con¬ 
structor”? A. Early in 1934, in February or March. 

Q. So from 1934, whatever time he started to work as the 
editor of “The Constructor,” you and he worked to- 

218 gether, did you? A. Yes. 

Q. Did you work in the same office? A. We did 
since September, 1936. Previous to that time we were in 
adjoining offices. 

Q. How close was your desk to Mr. Conn’s desk? A. Why, 
my desk was about this size (indicating) and faced his. 

Q. Right across? A. Yes. We sat facing one another, 
the two backs of the desks together. 

Q. Do you remember, calling your attention to Decem¬ 
ber 18,1936, Mr. Conn’s becoming sick in the office? A. Yes. 

Q. Will you tell the Deputy Commissioner as to what 
took place that morning? 

Mr. Goldstein: When was that? 

Mr. McCabe: December 18, 1936. 

The Witness: Mr. Conn came to work on time, around 
nine o’clock, seemed just as usual. I noticed nothing dif¬ 
ferent than ever about him. Oh, around some time around 
ten o’clock he went out of the room, was gone for fifteen or 
twenty minutes. 

When he came back he told me he had a terrible head¬ 
ache, that had taken him very suddenly while he was sit¬ 
ting, talking with Mr. Swem in the other office, and 

219 he sat down at his desk, held his head, got some 
spirits of ammonia, and took them. He seemed to be 

feeling worse all the time. I called a couple of men in the 
office and asked them to come in and suggest what could be 
done. 

We all tried various remedies and finally persuaded him 
to go home. He telephoned to his mother and said he was 
coming up to her house. He went out of the office with Mr. 
Swem I should say around half past ten, eleven o ’clock. 

By Mr McCabe: 

Q. Did you see Mr. Swem again until he died? A. Mr. 
Conn, you mean? 
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Q. Or Mr. Conn. A. No, I did not see him again. 

Q. Now, during the period of time that you were asso¬ 
ciated with him in the office there, and calling your atten- 1 
tion specifically to around the middle of November, 1936, j 
do you know of any instance when Mr. Conn had received 
any injury to his head as a result of striking a filing cab¬ 
inet? A. No. i 

Q. Did he ever complain to you that he hurt his head? 

A. No. 

Q. Did you ever see a cut over his right eye on the fore- | 
head? A. No. j 

220 Q. Did you ever see any evidence of any injury 
to Mr. Conn during the months of November and 

December of 1936? A. No. j 

Q. During the time that you knew him did he ever com- i 
plain of headaches? A. He always complained of head- j 
aches; he said he had sinus trouble. } 

Q. Ever since you had worked with him? \ 

Mr. Goldstein: How long? ! 

By Mr. McCabe: 

Q. For how long a period? A. Well, ever since I knew 
him. 

Q. You knew him in 1934? A. I knew him before that. i 
You understand Mr. Conn was working with the associa- j 
tion before he became editor of “The Constructor,” and 
he always contained of sinus headaches; that is, if he 
caught the slightest cold he had sinus trouble. 

Q. What did he tell you as to the cause of those head¬ 
aches? A. He just said that he had headaches, that his 
sinus was bothering him. 

Q. Did you ever know him to go to the doctor for treat¬ 
ments for them? A. No, I do not. He never told me that 
he did. 

Q. Did he ever tell you that he had any headache 

221 as a result of any head injury? A. No. 

Mr. McCabe: That is all. 

C ross-examination 

By Mr. Goldstein: 

Q. When was the last time, Miss Beck, you ever discussed 
this case with anyone? A. I discussed it generally with 
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Mr. Harding just the other day, when he told me I was to 
come down here. 

Q. When was that ? The latter part of last week? A. No; 
I was not at the office last week. I guess it was yesterday. 

Q. He told you what was testified down here, did he? A. 
He did not give me any details; just told me the general 
questions. 

Q. He told you Mr. Jennings had testified here? A. Yes. 
0. Did he tell you that Mr. Jennings had testified that 
you witnessed an accident to Mr. Conn? A. He did not. 
Mr. McCabe: Mr. Jennings did not testify to that. 

The Deputy Commissioner: The record will speak for 
itself. 

Mr. McCabe: T object to it. 

The Deputy Commissioner: I will permit this 

222 cross-examination. 

Mr. McCabe: I want the record to show that he is 
putting words in the witness’s mouth, when the witness did 
not state that specific thing. That is what T am objecting to. 
Mr. Goldstein: We will see what the record shows. 

By Mr. Goldstein: 

Q. Did you discuss this with Mr. Jennings yesterday? 
A. I did not. 

Q. Now, Mr. Harding told you Mr. Jennings testified, 
did he not? A. He told me Mr. Jennings testified, yes. 

Q. Did he tell you what he testified to? A. He said that 
he had testified about something about a bookcase, I be¬ 
lieve, being dropped and striking Mr. Conn. 

Q. Did you see that? A. I did not. 

Q. Did he tell you that Mr. Jennings testified you did 
see it? A. Yes. 

Q. And you told Mr. Harding that was not so? A. No; 
I told Mr. Harding I did not see it. 

Q. Now, you say now that you did not see it? A. I did 
not see it. 

Q. When was the first time you had heard that Mr. Jen¬ 
nings claimed you were in the room when a bookcase 

223 fell on Mr. Conn’s shoulder? 

Mr. McCabe: I object along the same line. 

The Deputy Commissioner: Objection noted. 
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Mr. McCabe: As to the other, that Mr. Jennings did not 
say that. 

Mr. Goldstein: We will see about that. 

By Mr. Goldstein: 

Q. What was that? A. Am I to answer this? 

Q. Yes. A. What was your question again? 

Q. When was the first time that Mr. Jennings claimed 
that you were in the room when a file cabinet fell on his 
shoulder? A. I never heard that. 

Q. When was the first time you heard about that? A. 
When you mentioned it. 

Q. When was the first time that you heard that Mr. Jen¬ 
nings claimed you were in there? A. No. 

Q. Didn’t Mr. Harding tell you yesterday that Mr. Jen¬ 
nings said you were in the room? A. No. 

Q. Didn’t you discuss Jennings’ testimony at all? A. No, 
we did not discuss it. Mr. Harding told me what 
224 Mr. Jennings had testified. 

Q. And he did not tell you that Jennings testified 
that you were a witness to an injury to Mr. Conn of any 
nature in November? A. Let me get that straight. 

Q. I do not want to confuse you, Miss Beck. I want you 
to understand the question. Let me see if we understand 
one another. A. Let me state it to vou. Mr. Harding did 
not tell me that Mr. Jennings had ever said that I witnessed 
an injury to Mr. Conn. 

Q. He did not tell you that yesterday? A. No. 

Q. I misunderstood you. When I first interrogated you 
I thought you said that Mr. Harding did tell you that. A. 
Mr. Harding told me about Mr. Jennings’ testimony, but 
he did not say that I was a witness. 

Mr. Goldstein: Could you go back, Mr. Reporter, unless 
you recall what she did say, Mr. Commissioner? 

The Deputy Commissioner: I do not recall that she did 
say that she was told that she was a witness to the man’s 
injury. 

By Mr. Goldstein: 

Q. So the first time you have learned about it was 
today in my questioning? A. What I have learned today 
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225 is that Mr. Jennings said that I was a witness to 
any— 

Q. (Interposing) And you were not? A. T was not. 

Q. You never witnessed any injury at all to Mr. Conn? 
A. No, I did not. 

Q. During the month of November or any other month? 
A. No. 

Q. When was the first time that you ever heard that Mr. 
Conn was injured? A. Well, it would be in the weeks that 
he was in the hospital. 

Q. Before he died? A. Yes. 

Q. And you had heard, had you, Miss Beck, that ho had 
an injury to his head? A. Well, now, I do not know as I 
like to put it like that. I should say what I heard was that 
it was supposed he had had an injury to his head. 

Q. It was alleged that he had struck his head while work¬ 
ing for the Associated General Contractors ! A. No, I did 
not hear any such allegation as that. 

Q. Did you know that that was claimed in the news¬ 
paper? A. I saw it. I think I heard it first—rather, saw 
it first, in this newspaper story. 

226 Q. Do you recall, in the month of December, before 
he died, there was some fund being raised with Mrs. 

Conn by the fellow employees? A. Yes. 

Q. Do you recall Mrs. Conn coming to the office that 
time? A. Yes. 

Q. Did you over discuss her husband’s condition with 
her? A. Yes, she talked to me the day she came down 
there. 

Q. Didn’t she tell you that her husband injured her head? 
A. She may have. 

Q. You do not remember? A. No, I do not remember. 

Q. Didn’t she tell Mr. Harding, in your presence, that her 
husband had injured his head on a file cabinet? A. Mrs. 
Conn did not talk to Mr. Harding in my presence. 

Q. You say she did discuss it with you in December? A. 
Yes. 

Q. And she may have told you at that time he injured his 
head? A. I imagine so; she may have. 

Q. Now, you recall, don’t you, that you made a 

227 statement after his death to the gentleman from the 
insurance company, I think Mr. Johnston, who sits 

here? A. Yes. 


PRANK A. CARDILLO, DEP. COMMISSIONER, ET AL. 131 

Q. Did you make your statement before Mr. Jennings 
did, if you know, or afterwards? A. Indeed, I don’t know. 

Q. Were you ever called back to change your statement 
or asked anything about your statement? A. No. ] 

Q. Did you know—of course, you did not know—you did 
not know whether Mr. Jennings had changed his state- i 
ment? A. No. 

Q. Didn’t he discuss it with you before he changed his 
statement? ! 

Mr. McCabe: Wait just a minute. I am objecting, before 1 
she answers that question, to this word that Mr. Gold- 
stein used—“changing” it. The testimony was that he 
added to it. | 

Mr. Goldstein: All right, I will accept the amendment. 

By Mr. Goldstein: j 

i 

Q. When he added to his statement. A. Yes. 

The Deputy Commissioner: What was that question? 

The Reporter (reading): j 

“Q. Didn’t he discuss it with you before he changed his 
statement—when he added to his statement?” 

228 The Witness: Yes, he did. 

By Mr. Goldstein: 

Q. He did? A. Yes. 

Q. What did he discuss with you? A. He asked me if 
I recalled on the day we had moved the furniture—I do not 
remember what piece of furniture he referred to—some¬ 
thing striking Mr. Conn. I told him I did not recall. 

Q. Well, now, Miss Beck, you did know that it was 
claimed Mr. Conn had been injured, didn’t you, in Decem¬ 
ber or in January? A. I do not get that at all. 

Mr. McCabe: Wait. I object. 

Mr. Goldstein: Just a moment. 

Mr. McCabe: Wait just a minute. Let me object. 

Mr. Goldstein: I withdraw the question. You have noth¬ 
ing to object to. 

Mr. McCabe: You withdraw it because it was not fair. 

Mr. Goldstein: I resent your charging me with any un¬ 
fairness. 

The Deputy Commissioner: Do not let us enter into per¬ 
sonalities. I thought it was a little bit confused myself. 

I want you to be perfectly clear for the record. 
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Mr. Goldstein: I do, too; I do not want any misun- 

229 derstanding. 

By Mr. Goldstein: 

Q. When Mr. Jennings made his statement he talked to 
you about it, didn’t he, as you have just related? A. What 
statement are vou talking about? 

Q. To Mr. Johnston, the insurance agent. A. You mean 
did Mr. Jennings discuss what he said in his statement with 
me? 

Q. Yes. A. No. 

Q. Didn’t you just relate the conversation you had with 
him? A. It was—I don’t know—maybe the next day or 
maybe a week after those statements were made that Mr. 
Jennings came to me and said, “Don’t you remember—it 
has just occurred to me—that Mr. Conn had this thing fall 
against him while we were moving the furniture?” 

I told him that I remembered the day we moved the fur¬ 
niture, but I did not recall anything falling on Mr. Conn. 

Q. And that was in January, after Mr. Conn’s death? 
A. You mean that Mr. Jennings and I had discussed this? 
Q. Yes. A. Yes. 

Q. Did he tell you that he was going back to add to his 
statement or change it in any way? A. No. 

230 Q. Now, was that the only discussion you ever had 
with anyone with respect to any injury to Mr. Conn 

—any fellow employee? A. Yes. 

Q. Other than the one you have related you had with 
Mr. Harding yesterday? A. Yes. 

Q. Now, Mr. Conn never discussed with you any of his 
injuries, did he? A. No. 

Q. Never discussed in detail any of his physical condi¬ 
tions? A. No. 

Q. You never inquired about them? A. No. 

Mr. Goldstein: That is all. 

Redirect examination 

By Mr. McCabe: 

Q. As a matter of fact, the only evidence of any physi¬ 
cal disability Mr. Conn had that you knew of were those 
headaches that you told about in your direct examination; 
is that true? A. Yes, that is all I heard of it. 
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Mr. McCabe: That is all. 

231 By the Deputy Commissioner: 

Q. Were you in the same room with Mr. Conn most of ! 
the day? A. Yes. | 

Q. How big a room was it? A. I am not very good at ! 
giving you distances. j 

Q. Would you call it a big room or a small room? A. 
No; it was a small room. It was probably around the j 
number of square feet there would be from that window to 
this wall (indicating). 

By Mr. Goldstein: 

Q. From where? A. From the edge of that window. That j 
is only approximate; I am not a contractor. ! 

Mr. McCabe: For the purpose of the record, Mr. Car- j 
dillo, will vou estimate that? 

The Deputy Commissioner: I would say about twelve to 
fifteen feet long. 

By the Deputy Commissioner: j 

I 

Q. How wide was it? A. Well, it was rather long and I 
narrow. Let us put it down very approximately as eighteen 
feet long—that is probably a little large—and twelve or ] 
thirteen wide. j 

Q. Now, besides your desk and Mr. Conn’s desk what 
else was in the room, what other piece of furniture j 

232 or other office equipment? A. There were two book¬ 
cases—sets of shelves, that is all—a filing case and a j 

steel cabinet—two steel cabinets, in fact, one very small | 
one, no higher than the desk, and a tall one, and I think j 
there was a small table. 

Q. Now, where was the filing cabinet with respect to 
your desk? A. Was against the other wall—that is, the j 
desks were against one of the long walls and the file case 
was against the other long wall. 

Q. Facing the filing cabinet or was it beside you or back j 
of you? A. Well, we had changed the furniture in there, i 
Originally it was right behind my desk. 

Q. When was the furniture changed? A. That was some 
time in the fall. I can’t tell you exactly when. I imagine 
around in October. That was the time that Mr. Jennings 
made his statement about when we moved the furniture. 
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Q. After October where was the filing- cabinet? A. Then 
it was against that long wall from the opposite wall against 
which our desks were. 

Q. I still do not know where with respect to the direc¬ 
tion you were sitting at your desk. A. Assuming you are 
sitting at the desk, the filing case was over here (in- 

233 dieating). 

Q. To your left ? A. To my left, and the drawer 
opened in that direction (indicating). 

Q. Directly to your left or more to the front or more to 
the rear? A. More to the front. 

Q. More to the front? A. Yes. 

Q. If someone was at the filing cabinet and you were 
working at your desk would you be able to see everything 
that occurred? A. Oh, yes. 

Q. Where were the bookcases or the shelves? A. There 
was one set of shelves behind my desk against one of the 
shorter walls. The other one was up near the window back 
up against the longer wall, and it would be to Mr. Conn’s 
right as he sat at his desk. 

Q. How about with respect to where you were facing? 
Where would it be? A. It would be to my left. 

Q. To the front of the room or to the rear? A. To the 
front of the room facing it. 

Q. Would you be in a position to see everything that oc¬ 
curred at the bookcases? A. Yes. 

234 Q. But still you did not seen any injury occurring 
when the bookcase was moved? A. No; of course, 

the bookcases were not there. I have forgotten where the 
bookcases were. 

Q. Were you in the room when the bookcases were moved? 
A. I may have been. I don’t remember about that. The 
furniture was all being moved. I was in and out. 

Q. What I am trying to get at, Miss Beck, is whether 
you were in a position there where you could see every 
move that was made by Mr. Conn during the course of the 
day or not. A. You mean the day the furniture was moved? 

Q. At any time. A. Well, at any time, yes; that is, when 
I was in the room. Of course, I am not in the room from 
five to nine without leaving it. 

Q. Do I understand that you want me to understand 
that you would observe every move that Mr. Conn made 
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during the course of the day ? A. While I was in the room, 
yes. 

Q. While vou were in the room? A. Yes. 

Q. And would you say that if he had sustained a minoii 
injury or sustained a slight laceration by striking his head 
against the filing cabinet vou would surely have 1 
235 known about it? A. T certainly would if 1 were in 
the room. 

Q. I understood you to say (hat the first time you heard 
about the case was while Mr. Conn was in the hospital ? A. 
Yes. 

Q. What was it that you heard at that time? A. I heard 
only that it was supposed that he must have struck his 
head. I did not hear any suggestions as to how that could 
have happened. 

Q. Whom did you discuss it with? A. The people in the 
office generally. Naturally, vou understand we were all 
very much alarmed and excited about Mr. Conn and talked 
it over. 

Q. When Mr. Jennings spoke to you about the state¬ 
ment that he had made and he asked you whether you did 
not recall the occasion of moving the furniture and some¬ 
thing falling against Mr. Conn, did Mr. Jennings then tell 
you what part of his body was struck when that piece of 
furniture fell? A. No. 

Q. You did not know at that time whether Mr. Jennings 
was speaking about the injury that he had sustained at 
that time, did you? A. No. 

Q. What part of his body or head was injured? 
A. No. 

230 Q. In the course of that conversation with Mr. 

Jennings did you hear him use the word “head” 
with respect to the injury that Mr. Conn sustained? A. I 
do not remember. I do not think he did, but I would not 
know what it was, what that conversation—what might have 
taken place in that conversation. 

Q. You do not recall, then, whether Mr. Jennings told 
vou or asked vou if vou recall whether the bookcase had 
struck his shoulder or other part of the body? A. I do not 
recall—I doubt if he asked me that, because his first ques¬ 
tion was, naturally, did the furniture—was it the bookcase 
that was supposed to have fallen? I don’t remember that, 
even. 
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Q. I think it was. A. I told him that I did not recall, and 
that was about as far as we went. 

Q. Did he just say that the bookcase fell or that it struck 
Mr. Conn? A. I don’t remember that. His words were 
something to the effect of, Do you recall the day we re¬ 
moved the furniture of something—we will call it book¬ 
case; I am assuming that is what he said—that the book- 
ease fell and struck Mr. Conn? 

1 said, “No, I don’t recall that at all. 

Q. Would you say that that was so or was not so— 
that the bookcase fell and struck Mr. Conn? A. I 

237 certainly cannot make a statement about that at all. 
I never did see it. 1 never heard it mentioned by 

Mr. Conn. 

Q. In view of what you said a short time ago, that you 
were in a position to see every move that Mr. Conn made, 
would you say that it was not so if it happened in your 
room? A. I have tried to explain that that day the furni¬ 
ture was all being moved. We were not sitting at the desks 
and having porters do it. We were doing it ourselves. My 
job was unloading books and various things from the book¬ 
shelves, while Mr. Conn and Mr. Jennings were moving the 
furniture. Now, I certainly do not want anyone to say 
that I am stating that I could see all that was going on on 
that day, when, in the ordinary course of office events, when 
Mr. Conn and I were sitting at our desks, I could see his 
actions, and naturally I could see when he got up and 
moved around, but that was an extraordinary day, and I 
certainly can’t say what might have happened that day. 

Q. Do you, during the course of the day, have to get up 
and move around also? A. Yes. 

Q. You still say that at all times of the day you would 
be in a position to sec every movement that Mr. Conn made? 
A. Every movement Mr. Conn made? 

Q. That is the question that you answered before. A. 
What I sav is—I do not mean to sav everv movement. 

238 Now, when Mr. Conn got up from his desk and 
moved around the chair, if that is what you mean by 

everv movement, ves, while 1 was in the room, which I also 
stated I would see him. 

Q. Did you have occasion to leave the room during the 
course of the day? A. Yes. 
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Q. How often? A. Why, 1 was certainly out of the room 
never for long periods. I can’t give you any idea of ho^ 
often 1 would leave the room. I had errands to other of-t 
fices. I might be in another office ten or fifteen minutesJ 
Other times 1 might just go out for a few minutes and then| 
come back again. 

The Deputy Commissioner: That is all. 
Re-Cross-Examination 
By Mr. Goldstein: 

Q. Was the filing cabinet to your left? A. As I sat at 
my desk, yes. 

Q. And slightly behind you? A. No; slightly in front 
of me as 1 was facing it. 

Q. It was possible for Mr. Conn to have his back to you 
and be leaning over the file cabinet? A. He would not 
screen the file cabinet entirely. 

Q. You could not see his head at all times, could you, if ! 
he was leaning over the file cabinet? A. Certainly, 1 
could. 

239 The Deputy Commissioner: You mean the head or 
the back of his head? 

By Mr. Goldstein: 

Q. How about the front of his head? A. I would not see 
his face, no. Is that what you mean? 

Q. Yes. A. No, naturally. 

Q. Would you be constantly watching him during the 
day or doing your own work? A. Certainlv, I would be 
doing my own work, but every time he got up I would see j 
what he was doing. 

Q. Every time he got to the file cabinet you would watch i 
him? A. I certainly would. 

Q. Was there another little office connected with your 
office? A. Not on the twelfth floor. 

Q. What floor? A. When we were on the second floor 
Mr. Conn had a small room opening off the one I was in. 

Q. That was before you went to this room? A. Yes. 

Q. Would you say now, as you sit here, Miss Beck, that 
Jennings told you it was a file cabinet or a book shelf, 

240 or wouldn’t you say which? A. I would not say 
which. 
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Q. As you sit here now, would you say that Jennings was 
speaking of his head or any other part of the body when 
he was speaking of the injury? A. 1 would not know what 
part. 

Q. Now, Miss Beck, as you recall, when you were talking 
to Jennings it was some time after the death of Mr. Conn.' 
You knew at that time that the injury was claimed to have 
been to Mr. Conn’s head? A. Yes. 

Q. When Jennings spoke to you about the injury did you 
tell him that the injury was supposed to be to the head.' 
A. Why, no. 

Q. What injury did you think you were talking about, 
Miss Beck, with Mr. Jennings? A. What injury did 1 
think I was talking about? 

Q. Yes, Ma’am. A. I do not think I care to answer that 
question. 

Redirect Examination (resumed) 

By Mr. McCabe: 

Q. In view of the re-cross-examination just now, Miss 

Beck: You stated, did you not, in your examination here 

and before Mr. Cardillo, that after these statements were 

signed, before Mr. Johnston on Januarv 7 — the date was 

fixed by previous testimony here—1937, this boy 

241 Jennings came to you and asked you about it and 

isn’t that the way you started conversation? He 

came to vou and asked vou if von remembered about the 
* • * 

moving of the furniture the day your office was moved? Is 
that the way the conversation opened with Mr. Jennings? 
A. Yes, I think you state it correctly—that he came in and 
asked me if 1 remembered Mr. Conn being struck by a piece 
of furniture the day we moved the furniture. 

Q. Did he say what piece of furniture? A. 1 do not 
think he did. 

Q. In answer to that question which was asked you just 

now by Mr. Goldstein and your answer to it, what is your 

recollection? Is it vour statement that vou are not sun* 

* * 

as to what piece of furniture was mentioned when he was 
talking to you about it? A. That is correct. 

Q. And you moved, you stated, in the early part of Oc¬ 
tober, 1936? A. Some time in October. 
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Q. Some time in October. Do you know about what I 
time? Is there any way that you can fix it now? A. Yes,| 

I can fix it, but 1 can’t give you the date. It was the first! 
week that Mr. Jennings came to work at the association.! 

Q. So that if Mr. Jennings says everything was 

242 moved the first day he came to work and fixed that 
day, that would be the day? A. Yes. 

Mr. McCabe: That is all. 

Mr. Goldstein: I have no further questions. 

By the Deputy Commissioner: 

Q. Miss Beck, just one more question, now. Knowing | 
what you do now about this case and the claim that is being ! 
made—that is, that Mr. Conn struck his head while work¬ 
ing in the same room with you, and I do not want you to j 
understand by that that it is claimed that it occurred while 
von were in the room—would von say that it would be ini- 
possible for Mr. Conn to have sustained a head injury such 
as has been claimed here? A. Xo, it would not be impos¬ 
sible, because Mr. Conn frequently worked at the office at 
night when 1 was not there, and, as 1 have stated, 1 was 
frequently out of the room for a period of fifteen minutes, 
twenty minutes, half hour possibly, once in a long time. 

The Deputy Commissioner: That is all. 

By Mr. McCabe: 

( c ). In view of that question: Did you ever work at night, j 
too? A. Yes. 

Q. Would you lie there at night when he was there? | 
A. We generally did not work the same nights; oe- 

243 casionally we work the same night, but ordinarilv 

not. I 

Q. Bart of the time you did and part of the time you did 
not ? A. Yes. 

Q. In view of the question by Mr. Cardillo: If in the 
middle of November, which the testimony shows, it is al¬ 
leged in this case, Mr. Conn had received a cut from half 
an inch to an inch long over his right eye on his forehead— j 
I am asking for your opinion—would you or would you not 
have seen that? A. I certainly think I would have seen it. j 

Q. From the beginning or middle of Xo vein her to the time 
Mr. Conn left the office on December IS, 1936, did you ever 
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see any evidence of any kind or any cut on Mr. Conn’s 
forehead? A. No. 

Q. And you were sitting right across the desk from him? 
A. Yes. 

By Mr. Goldstein: 

Q. You never looked for it, did you, Miss Beck? A. Why, 
no. 

Q. If the cut was around the hair line, where it might not 
be visible, you might not notice it much? A. I might not. 
Mr. Goldstein: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

244 (Thereupon the Deputy Commissioner, respective 
counsel, and the reporter proceeded to the residence 

of Mrs. Marguerite 0. Cash, 13 Boyd Avenue, Takoma 
Park, Maryland, where the following occurred:) 

245 The Deputy Commissioner: The record will show 
that the testimony of Mrs. Cash is taken at her home. 

Mr. McCabe: 13 Boyd Avenue, Takoma Park. 

The Deputy Commissioner: We will have to swear you, 
Mrs. Cash. 

Thereupon Marguerite 0. Cash was called as a witness 
for and in behalf of the respondent, and being then and 
there duly sworn by the Deputy Commissioner, assumed 
the witness stand and, upon examination, testified as fol¬ 
lows : 

By the Deputy Commissioner: 

Q. What is the full name? A. Marguerite O. Cash. 

The Deputy Commissioner: All right, Mr. McCabe. 

Direct Examination 

By Mr. McCabe: 

Q. Mrs. Cash, how long did you work at the Associated 
General Contractors? A. Five years. 

Q. Five years? A. Yes. 

Q. Are you working there now? A. No, I am not. I 
resigned in May. 

246 Q. In May? A. May 7. 

Q. What year? A. This year. 

Q. 1937? A. That is right. 
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Q. So you were working at the office of the Associated 
General Contractors of America, in the Munsey Building, 
during November and December, 1936? A. That is right. 

Q. Now, how long had you been employed there up to 
that time? When did you first go to work there at that 
office, roughly? A. In April, ’32. 

Q. While you were there did you became acquainted with 
Mr. Whitman P. Conn? A. Yes. 

Q. Did you work in the same office with him? A. No, not 
the same office. He had one of the back offices and I was 
up there in the reception room. 

Q. Calling your attention to December 18, 1936—that 
was the day on which Mr. Conn became ill in the office, from 
the testimony that has been developed here—would you tell 
the Deputy Commissioner what you know about his be¬ 
coming ill? A. Well, I did not see him at all that day. I 
had heard—you know, from people—having gone 

247 back to the office, that he had taken ill. 

Q. You did not actually see him? A. I did not see 
him that day at all, but I saw him the day before. In fact, 
we rode him home the night before. 

Q. Did he drive home with you? A. Occasionally. We 
live up this way and he lived at Second and Hamilton, and 
we came part of the way; I should say maybe three or four 
times we took him home. 

Q. Did you ever know of any occasion when Mr. Conn, 
from your own knowledge, was injured in the office? A. 
Not from my own knowledge, no; he never mentioned any¬ 
thing to me at all like that. 

Q. Did you ever notice Mr. Conn having a cut over his 
right eye at the time you were in the office? A. No, I never 
noticed a cut. 

Q. How often during the day would you see him?. A. 
Well, whenever he come up front; sometimes once a day; 
sometimes two or three days I would not see him—just 
whenever he came up front. 

Q. Do you know, of your own knowledge, any injury re¬ 
ceived by Mr. Conn while you were in the office of the As¬ 
sociated General Contractors? A. Not that he himself 
told me; through other people I heard it. 

Q. Through other people you heard he received 

248 an injury? A. Yes. 
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Q. Did you ever see a newspaper article after his 
death? A. Yes, but the first I heard of his accident or his 
proposed accident, was when his wife told me. I went up 
to the hospital to see him when he was ill. She told me that. 

Q. When was that? A. He had not been sick three or four 
d a ys. 

Q. What did she tell you? A. He had hit himself in the 
head, that he came home one night with a terrific headache, 
and she said he had hit his head in the office on a file cabinet, 
I understood her to say. 

Q. But he never told you? A. But he never mentioned 
it to me himself, and then later on I saw the article in the 
newspaper. 

Q. In which it was claimed that he hurt himself while at 
the office? A. That is right. 

Q. Did he ever complain, while you were acquainted with 
him, of having headaches? A. Oh, I do not know about 
that. I mean normally you would say, “I have a headache 
this morning.” Maybe he did say it once or twice. It 
was not, I don’t think, near the time he was ill, but, you 
know, I would say, “I have a headache this morning,” or 
he might come in and say, “I have a headache.” 

Q. Do you remember the occasion when Mr. John- 
249 ston took a statement at your office? A. That is 
right. 

Q. That was January 7, wasn’t it, 1936? A. Around that 
time, 1937. 

Q. Do you remember telling Mr. Johnston at that time 
that about two months prior to January 7 Mr. Conn came 
to the office, rubbing his head, and told you that he had a 
headache and he wanted to know from you as to what you 
thought was causing the headache ? 

Mr. Goldstein: Two months prior to what? 

Mr. McCabe: The date of this statement. The statement 
was taken on January 7. 

The Witness: I don’t remember telling Mr. Johnston 
that, but I do think he said he had sinus trouble that gave 
him occasional headaches. 

By Mr. McCabe: 

Q. Would this statement refresh your recollection, do 
you think, if you saw it? A. I don’t know: it has been so 
long. 
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Q. Would you look at it? A. Yes, sure. 

(Mr. McCabe handed to the witness the document in ques- j 
tion.) 

The Witness (after examining the document in ques- j 
tion): This is Mr. Snow’s statement. 

250 By Mr. McCabe: j 

Q. Mr. Snow’s? A. Yes; this isn’t mine. I was wonder¬ 
ing. I knew it wasn’t mine. 

Q. I mistook it. I will withdraw that question. 

The Witness: Because I don’t remember telling him that 
at all. 

Mr. Goldstein: Her recollection is better than yours, Mr. 
McCabe. j 

Mr. McCabe: It might be, because I have never seen this i 
lady. | 

By Mr. McCabe: 

Q. Have I ? A. No. ! 

i 

Mr. McCabe: No. I will withdraw that question and with¬ 
draw all that relating to the headaches. I am sorry that 
happened. I was looking down. I thought Mrs. Cash’s 
statement was on top here, and I had Mr. Snow’s statement 
on top. i 

i 

By Mr. McCabe: 

Q. Have you discussed this case with anyone in the last 
five or six weeks? A. Well, yes. Let’s see; I talked to Mr. 
Brosman. I talked to him. You know, we are very good 
friends. I have talked to him several times and he had j 
heard that the case was going to come up, and that is all 
that we discussed. He said that he thought I would 

251 be subpoenaed, or something like that. 

Q. Did you talk with Mrs. Conn? A. No; I haven’t 
talked to Mrs. Conn since the summer. 

Mr. McCabe: That is all. 

C ross-examination. 

By Mr. Goldstein: 

Q. Mrs. Cash, I believe you said that you discussed this 
with Mrs. Conn at the date of the illness, while Mr. Conn 
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was at the hospital? A. Yes; I saw her several times while 
he was ill and I saw her afterwards. 

Q. Now, after you had discussed that with Mrs. Conn you 
were still employd at the General Contractors? A. Yes, and 
after I resigned. 

Q. Did you discuss that with fellow employees? A. 
Yes, I spoke—we all talked about it. 

Q. Do you recall whom you discussed it with just gener¬ 
ally? Do you remember any of the employees that you may 
have talked with about this injury from the file cabinet? 
A. Well, after I gave my testimony, I don’t know how long 
it was after that. It could not have been very long, though, 
that Mr. Brosman and I were talking about it. 

Q. Did you ever talk about that with Mr. Jennings? A. 
No, not directly. That is where I heard that Mr. Jennings 
had saw, through Mr. Brosman— 

252 Mr. McCabe (interposing): I object. She is tell¬ 
ing what Mr. Brosman told her. That is clearly 

hearsay evidence. 

The Deputy Commissioner: The objection is noted, and 
I will permit the answer. 

By Mr. Goldstein: 

Q. Go ahead. Tell us what you had heard through Mr. 
Brosman. A. Well, we were discussing the case, and I said 
it was awfully funny that nobody knew anything about it, 
and he said, “Well, I think Mr. Jennings knows some¬ 
thing,” and I said, “What makes you say that?” and he 
said, “Because Mr. Jennings said to me he hadn’t been 
called in for testimony because he was very new, and the 
people evidently thought he would not know anything, and 
that he was helping Mr. Conn move furniture and he knew 
that Mr. Conn had hurt himself in some way.” 

Q. When was that? That was before you gave your 
statement? A. No, it couldn’t have been before; it must 
have been afterwards, because Mr. Jennings probably gave 
his statement after I gave mine. I should say it was dur¬ 
ing the week or the next week, shortly thereafterwards. 

Q. After his death? A. After we gave our testimonies. 

Q. You mean after you gave those statements? 

253 A. That is right. 

Q. To this gentleman here (indicating) ? A. That 

is right. 
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Q. Did you ever discuss it with Miss Beck? A. No, no 
more than to ask her if she knew of Mr. Conn hitting him¬ 
self. 

Q. That is what I mean. A. Yes, and she said, “No,” that 
she did not know. 

Q. When you asked about hitting himself, what part of 
his body were you talking about, if you recall? A. I thought 
Mr. Brosman said, “Mr. Jennings told me he struck his 
head on the cabinet.” 

Q. And you discussed that with various employees? A. 
Yes; I think I just discussed it with Mr. Brosman. We did , 
not talk an awful lot. I mean we were good friends. 

Q. Did you discuss it with anyone else? Wasn’t it com¬ 
mon gossip down there? A. Yes, it was rumored around. 

Q. And you knew at that time it was claimed by Mr. Conn 
that he had struck his head ? A. Yes. 

Q. And when you were talking about it weren’t you talk¬ 
ing about the injury to his head? A. Yes. 

Q. Had you ever heard it said that he had injured his 
shoulder or any other part of his body? A. No, not 
254 his shoulder; it was his head. 

Redirect examination. 

By Mr. McCabe: 

Q. Following that question, Mrs. Cash: Mr. Brosman left 
the employ of the Associated General Contractors in Sep¬ 
tember of 1936, didn’t he? A. Well, Mr. Brosman was there 
until this year. I think—no; he stayed on after that. He 
did not leave the employ at all. I understood that he was 
not receiving a salary, but he was there even up until he 
held the present position. He came in at least once daily. 

Q. Do you know whether he was on the pay roll or not? 
A. I understood he was; I could not tell you definitely, 
though. 

Q. You would not know? A. No. 

Q. When did you think Mr. Brosman left the employ of 
the Associated General Contractors? A. I don’t know. He 
came in every day until the time that he got his present po¬ 
sition. I think Mr. Swem came down there—indeed, I 
don’t know. I think Mr. Swem came down there in the fall 
of ’36, and Mr. Brosman stayed there, you know, and 
trained him in, and he used to come down every day, but 
when he was off the pay roll, I don’t know. 




146 ASSO. GEN. CONTRACTORS OF AMERICA, ET AL. VS. 

Q. And what job did lie take after he left the Asso- 

255 dated General Contractors? A. I understood he 
went with the Social Security. 

Q. Social Security? A. That is right. 

Q. Do you know when he went with the Social Security? 
A. Xo, I do not, except—let’s see— 

Q. (interposing) Mr. Brosman was a very good friend 
of Mr. Conn, wasn’t he? A. Yes. 

Q. He was a friend of Mrs. Conn, too, a friend of the 
family? A. Yes, he knew Mrs. Conn. 

Q. When Mr. Conn was ill up at the hospital Mr. Bros¬ 
man used to go up there, didn’t he? A. Yes, he did. 

Q. Most every day? A. Yes. 

Q. Now, when you talk about the time Mr. Jennings ap¬ 
peared and gave his testimony, wasn’t that in connection 
with the Coroner’s inquest, the inquest they held down be¬ 
fore the Deputy Coroner? Was that what you meant when 
you said “relative to his giving testimony”? A. No; I 
meant with Mr. Johnston, the day Mr. Johnston came down 
and took the statements. You see, they didn’t even call him 
in, because he was new, and I assume they thought 

256 Mr. Jennings did not know him. 

Q. Isn’t it a fact that Mr. Johnston took a state¬ 
ment of Mr. Jennings the same day he took your statement? 
A. No. I understood Earl came to Mr. Brosman to ask 
whether he should tell what he knew, that he was so new to 
give a statement. 

Q. To give a statement on that day? A. Yes. 

Q. That was several days after you gave your statement, 
which was January 7? A. Yes. 1 didn’t even know he gave 
a statement. 

Q. You did not know that? A. He may have; I don’t 
know. 

Mr. McCabe: That is all. 

By the Deputy Commissioner: 

Q. Mrs. Cash, what was it that you said about your knowl¬ 
edge of the case when you gave a statement? A. When I 
gave a statement I was asked if Mr. Conn had received a 
head injury. 

I said, “Not to my knowledge.” 

The next question was when did I first hear it. 
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I said, “Well, I had gone up to the hospital to see Mr. j 
Conn, because I knew him and his wife and had been to the j 
house several times, and naturally I was anxious about j 
him, and she was the one that first told me that he had 
received it, because he came home and complained 

257 of a headache”— 

By Mr. McCabe: j 

Q. (interposing) Is that what— 

Mr. Goldstein (interposing): Wait a minute, please. 

Mr. McCabe: 1 just want to clear the record. Is that 
what she heard, Mr. Cardillo? Is that what somebody told ! 
her? | 

The Deputy Commissioner: What Mrs. Conn told her. 

The Witness: That is right. 

By the Deputy Commissioner: 

Q. Go ahead. A. And I had gone up there and she told 
me he came home with a headache and he said he hurt his 
head on a file cabinet, and she made the statement to me 
that she noticed a small cut somewhere on either side of his j 
head—I don’t remember now. She asked me if I had no- | 
ticed it. 

I said, “No, I hadn’t noticed that at all.” 

Q. When you went to the hospital several days after he 
was taken ill did you speak to Mr. Conn yourself? A. Yes, 

I saw Mr. Conn. 

Q. Did you speak to him? A. No. 

Q. Did you discuss anything about that? A. No, I did not 
ask him about that, because he was too sick. I asked him 
how he was getting along, to hurry up and get well 

258 before Christmas, because we were going to have a 

Christmas party. | 

Q. Nothing was said to him about an injury? A. Not 
while I was there. I saw him when his wife was not there. 

Q. After that visit at the hospital when Mrs. Conn told 
you about Mr. Conn’s having struck his head on the file 
cabinet, I presume you went back to the office and men¬ 
tioned that to some others, did vou not? A. I probably 
did. 

Q. Did you say or do you recall whom you spoke to about 
that? A. Oh, I guess I mentioned it to Mr. Brosman and 
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to several of the girls around there that I was friends with. 

Q. Do you know the names of some of them? A. Well, 
I mentioned this to Miss Wilson, who worked there at the 
time. I told Mrs. Forgit that Mrs. Conn had said that; 
told Mr. Harding—you know, the general run of people. 

Q. When you say that you mentioned it to these people, 
you mean you mentioned what Mrs. Conn had told you 
about Mr. Conn’s having struck his head on that file cab¬ 
inet? A. That is right. 

Q. And to whom of the superiors of that company did 
you mention that besides Mr. Brosman? 

Mr. Goldstein: Mr. Harding, she said. 

259 By the Deputy Commissioner: 

Q. You say Mr. Harding? A. Yes, I think I did mention 
it to Mr. Harding. I am almost sure I did. 

Q. What did he say when you mentioned it to him? A. I 
am almost sure I did mention it to Mr. Harding, because 
he called me in and asked me if I had seen Mr. Conn. 

I said yes, that he was feeling better—at least, I thought 
he was feeling better. I think I mentioned it to Mr. Conn, 
I mean Mr. Harding. 

Q. Do you recall what he said to you in that respect? 
A. No, 1 do not. I might not have mentioned it. I swear, 
I couldn’t tell you whether I did mention it to Mr. Hard¬ 
ing, because—maybe I didn’t. Maybe he just called me 
in and asked me how he was, because he had known that I 
went up there to see him, and I said that, you know, he 
was getting along pretty well, which we all thought he was, 
and maybe—maybe I didn’t mention it to Mr. Harding. I 
know I mentioned it to Mr. Brosman; in fact, Mrs. Conn 
mentioned it to Mrs. Brosman herself. 

Q. In your presence? A, No, not in my presence. 

Q. At any time before Mr. Johnston came over to take 
statements do you know whether any inquiry was made by 
any of his superiors concerning possible injury that 
2G0 Mr. Conn may have sustained in the office? A. Yes. 

Mr. Harding called us in; in fact, he had a staff 
meeting and asked if anyone in the office knew of Mr. Conn 
hitting himself. 

Q. When was that, do you remember? A. It was before 
our statements were taken. 
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Q. Was it after Mr. Conn’s death? A. Yes, it was when 
the newspaper article—that is when it was. j 

Q. At that meeting were all the employees present? A. 
Yes. ! 

Q. Did anyone say that they knew anything about it!? 
A. No, I do not think anybody—Mr. Jennings was not i^ 
there at the time, either. No, I don’t think anybody said 
anything about his hitting his head at all. I don’t think 
anybody did. 

Q. Did you say anything at that time? A. No, I did no{ 
say anything, because I did not know. i 

Q. You did not say what you had heard from Mrs. Conn?) 
A. No, I did not say. I do not know; it seems to me that 
either one of those times that I went in there that—I swear, 

I think I did say that Mrs. Conn had said that he hit his 
head. 

Q. You did say that to whom? A. I think I said it to— 

I don’t know whether I said it there in the staff 
261 meeting or not. I can’t remember. 

Q. Were there any minutes taken of that meeting, 
as far as you know? A. No, there wasn’t any minutes at 
all. You see, I might have been asked the question, “Well, 
did you know of Mr. Conn’s hitting himself?” and I said, 
“No,” which I did not know until Mrs. Conn told me, and 
even then—well, I didn’t know of him hitting himself. He 
never came in to me and told me that lie hit himself. Of 
course, I heard a lot of rumors. 

By Mr. Goldstein: 

Q. It was discussed that he had? A. Yes—When? 1 

v i 

Q. With various employees when you came back? A. 
Yes. It was not discussed at the staff meeting that Mr. 
Harding called. 1 don’t believe that I told him that she 
had told me that, but I know I told several other people— 

I mean the fellow workers around there. 

Q. Did you talk to Miss Wilson about it? A. Yes, I 
talked to her. 

Q. Did Miss Wilson ever tell you that Jennings told her 
he struck his head on the file cabinet? A. No. 

Q. You did not discuss that part with her—what Jen¬ 
nings said? A. No. 

Mr. Goldstein: That is all. 
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262 By the Deputy Commissioner: 

Q. Do you recall talking to Jennings at any time? A. I 
never talked on that subject at all with Mr. Jennings. 

The Deputy Commissioner: That is all. 

(Thereupon the instant hearing was concluded.) 

***** 

1 hereby certify that the foregoing is a complete and 
accurate transcript of the shorthand report of the pro¬ 
ceedings had and testimony presented at the described 
hearing made by Nicholas Cineiotta, a competent shorthand 
reporter and a member of my staff. 

H. S. Middlemiss, 

Official Reporter. 

263 EXHIBIT “C” 

United States Employees’ Compensation 
Commission 

District of Columbia Compensation District 
Compensation Order 

Award of Death Benefits Case No. 3958-3 Fatal 

In the matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act 

(Whitman P. Conn, deceased employee) 

Catherine Conn, Marjorie Ada May Conn, Claimants , 

vs. 

Associated General Contractors of America Inc., and/or 
The Constructor, Inc., and/or A. G. C. Service, Inc., 
Employer. 

Columbia Casualty Company, Insurance Carrier. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact 

That on November 15, 1936, Whitman P. Conn, the em¬ 
ployee herein, was in the employ of the employer above 
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named, whose address is 1227 Munsey Building, Washing¬ 
ton, District of Columbia; that the employer was subject 
to the provisions of an Act of Congress approved May 17, 
1928, entitled “An Act to provide compensation for disaj- 
bility or death resulting from injury to employees in cer¬ 
tain employments in the District of Columbia, and for othe^ 
purposes”; that the liability of the employer for compeiip 
sation under the said Act was insured by the Columbia 
Casualty Company; that on the said date the deceased em¬ 
ployee herein, while performing service as an editor of th^ 
Association’s Trade Publication in the office of the em4 
plover, sustained personal injury when he struck the right 
side of his forehead against the corner of the upper drawer! 

of a file cabinet, suffering a laceration above the! 
264 right temple; that no one witnessed the accident;' 

that the employee went home at the usual time and| 
told his wife that he had struck his head on a file cabinet! 
at the office that day and that “it had almost knocked him 
out”; that both his wife and daughter noticed a small lacer-j 
ation just above the right temple; that the wife applied! 
some Alco-Rub on the wound; that the employee com¬ 
plained of severe headache and went to bed without eating j 
his dinner; that the following morning he felt better and | 
he returned to work; that he continued at his regular em- | 
ployment until December IS, 1936; that on the latter date he | 
suffered a severe attack of headache at the office; that he | 
quit work and went home; that he lapsed into coma that 
evening and was taken to the hospital; that he died at the 1 
hospital on January 3, 1937; that the cause of death was j 
cerebral blood clot and hemorrhage; that on or about De- j 
cember 23,1936, the employee’s wife informed the employer j 
that her husband had struck his head on a file cabinet in | 
the office about 6 weeks prior thereto; that written notice 
of death was not given but that the employer had knowl- 1 
edge within thirty days of the death and of the claim that j 
such death was due to an injury and has not been preju- | 
diced by the lack of such written notice; that the average 
annual earnings of the employee at the time of injury j 
amounted to $2860.00; that the bill of expenses for the burial j 
of the deceased amounts to $374.00, which amount has been 
paid by the wife; that following the injury of November i 
15, 1936, there was a decided change in the claimant’s con- \ 
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dition; that he became irritable and nervous and that he 
had frequent attacks of headache; that a week or ten days 
before he lapsed into coma he developed a twitching of the 
right eyes and face; that the cerebal blood clot and hemor¬ 
rhage found upon autopsy was of traumatic origin of from 
4 to 6 weeks’ duration; that the injury of November 15, 
193(5, caused a hemmorrhage in the brain with subsequent 
clotting of the blood and resulted in the death of the 
265 said employee; that Catherine Conn, born January 
26, 1.902, and married to the deceased on October 12, 
1926, is the surviving wife; that Marjorie Ada May Conn, 
born on September 5, 1924, is the surviving child of the 
deceased; that the surviving wife and child are beneficiaries 
under the Act and are entitled to the payment of death 
benefits; that the surviving wife is entitled to the maximum 
rate of $13,125 per week for herself, and for the support 
of the child of the deceased at the rate of $3.75 per week, 
or a total of $16,875 per week; that the surviving wife is 
also entitled to reimbursement in the sum of $200.00 for 
reasonable funeral expenses of the deceased; that the ac¬ 
crued compensation for death payable to the said wife and 
child to January 8, 1938, inclusive, is $894.38 (53 weeks at 
$16,875 per week); that the employer and insurance car¬ 
rier have paid nothing to the claimant as compensation. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

Award 

That the employer, Associated General Contractors of 
America, Inc., and/or The Constructor, Inc., and/or A. G. 
C. Service, Inc., and the insurance carrier, Columbia Casu¬ 
alty Company, shall pay death benefits to Catherine Conn 
for herself and the support of the minor child as follows: 
53 weeks at $16,875 per week, from January 3, 1937 to Jan¬ 
uary 8, 1938, inclusive, amounting to $894.38; and shall con¬ 
tinue payments thereafter at the rate of $16,875 per week, 
payable in bi-weekly installments subject to the limitations 
of the Act or until otherwise ordered. The employer and 
insurance carrier shall also pay to the claimant the sum of 
$200.00 as reasonable burial expenses of the deceased. 

A fee for legal services rendered the claimant is ap¬ 
proved in the sum of $100.00 in favor of Attorney Alfred 
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Goldstein, same to be a lien upon and deducted from 
266 the payment of this award 

Given under my hand at Washington, D. C., this 
seventeenth day of January, 1938. 

(Signed) FRANK A. CARDILLO 

Deputy Commissioner 
District of Columbia Compensation District 


Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, the attorney for the claim¬ 


ant, and the attorney for the 
address of each as follows: 

Name 

Mrs. Catherine Conn 

Associated General Contrac¬ 
tors of America, INC. 

Columbia Casualty Com¬ 
pany 

Mr. James E. McCabe 
Mr. Alfred Goldstein 

(Signed) 

Mailed January 17,1938. 


respondent at the last known 
Address 

General Delivery, Colonial 
Beach, Va. 

1227 Munsey Bldg., Wash¬ 
ington, D. C. 

806 Keyser Bldg., Calvert & 
Redwood Sts., Baltimore, 
Maryland. 

Transportation Bldg., Wash¬ 
ington, D. C. 

402 Sixth Street, N. W., 
Washington, D. C. 

FRANK A. CARDILLO, 
Deputy Commissioner 


267 Consent Order Permitting Intervention as Party 

Defendant 

Filed February 23 1938 


* 






This cause coming on to be heard at this term of Court 
for the intervention of Catherine B. Conn as party defen- 








154 ASSO. GEN. CONTRACTORS OF AMERICA, ET AL. VS. 


dant, and by consent of the parties hereto, it is by the Court 
this 23d day of February, A. D. 1938, 

ORDERED that Catherine B. Conn be, and she hereby is 
permitted to intervene in the above-entitled cause as party 
defendant. 

JENNINGS BAILEY— 

Justice 

Consented To: 2/21/38 
JAMES E McCABE 
Attorney for Plaintiffs 

ALLEN J KROUSE, Ass’t U. S. Atty 
Attorney for Defendant Frank A. Cardillo, 

Deputy Commissioner . 

Motion of Catherine B. Conn to Dismiss Bill 

Filed February 24 1938 

# • * 

Now comes the defendant, Catherine B. Conn, by her 
attorneys, and moves this honorable court to dismiss the 
bill of complaint filed herein for the following among other 
reasons: 

1. That the bill of complaint herein does not state a cause 
of action and does not entitle plaintiffs to relief in law or in 
equity. 

2. That it appears from the bill of complaint, with ex¬ 
hibits, including the transcript of testimony taken before 
the Deputy Commissioner and made a part of the bill of 
complaint, that the findings of fact and award of the Deputy 
Commissioner, as contained in the order for compensation 

complained of in the bill filed herein and annexed 
268 thereto, are supported by competent evidence. There¬ 
fore, under the law, said findings of fact of the Depu¬ 
ty Commissioner should be recognized by the Court as final 
and conclusive. 

3. That it appears from the bill of complaint, including 
the transcript of testimony made a part thereof, that the 
deceased, Whitman P. Conn, sustained injuries on No¬ 
vember 15, 1936, which arose out of and in the course of his 
employment with the plaintiff, the insured employer, and 
that he died from said injuries on the 3rd day of January, 
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1937, and that said findings of fact are supported by the 
testimony adduced before the Deputy Commissioner. 

4. That the compensation order complained of is in all 
respects in accordance with law, as shown by the transcript 
of record hereby made a part hereof, and that said findings 
of fact of the Deputy Commissioner are to be regarded as 
final and conclusive and not subject to judicial review. 

5. For such other and further reasons as are apparent 
on the face of the record. 

JAMES A. O’SHEA 
JOHN H. BURNETT 
ALFRED GOLDSTEIN 
Attorneys for Defendant 
Catherine B. Conn 

Motion of Frank A. Cardillo to Dismiss Bill 
Filed March 21 1938 

# # * 

Now comes the defendant, Frank A. Cardillo, deputy 
commissioner, United States Employees’ Compensation 
Commission, by his attorneys, and moves this Honorable 
Court to dismiss the bill of complaint filed herein for the 
following reasons: 

1. That the bill of complaint herein does not state 
269 a cause of action and does not entitle the plaintiffs 
to any relief in law or equity. 

2. That it appears from the bill of complaint with ex¬ 
hibits, including the transcript of testimony made a part of 
the bill as plaintiff’s exhibit “B”, that the findings of fact 
and award of the deputy commissioner, as contained in the 
compensation order, award of compensation, filed January 
17, 1938, complained of in the bill, and annexed thereto as 
plaintiffs’ exhibit “C”, are supported by competent evi¬ 
dence, and should therefore be regarded as final and con¬ 
clusive. 

3. That it appears from the bill of complaint, including 
the transcript of the testimony made a part thereof, that 
the death of Whitman P. Conn on January 3, 1937, re¬ 
sulted from injuries he sustained on or about November 15, 
1936, which arose out of and in the course of his employ¬ 
ment within the meaning of section 2 (2) of the District of 
Columbia workmen’s compensation law. 




156 ASSO. GEN. CONTRACTORS OF AMERICA, ET AL. VS. 


4. That the compensation order complained of is in all 
respects in accordance with law. 

5. For such other good and sufficient reasons as may be 
shown. 

DAVID A. PINE 
United States Attorney. 

ALLEN J KROUSE 
Assistant United States Attorney, 
Attorneys for defendant F. A. Cardillo. 

270 Order Dismissing Bill of Complaint 

Filed April 8 1938 

# • • 

This cause coming on to be heard upon the motions of the 
intervening defendant, Catherine B. Conn, and the defen¬ 
dant, Frank A. Cardillo, Deputy Commissioner, to dismiss 
the bill of complaint herein, and having been argued and 
briefs submitted and considered, it is by the Court this 8th 
day of April, 1938, 

ORDERED that the motions filed on behalf of the de¬ 
fendant, Catherine B. Conn, and the defendant, Frank A. 
Cardillo, Deputy Commissioner, to dismiss the bill of com¬ 
plaint are sustained and the bill of complaint is hereby dis¬ 
missed. 

AND IT IS FURTHER ORDERED that a fee for legal 
services rendered in the above-entitled cause on behalf of 
the intervening defendant, Catherine B. Conn, is hereby 
allowed Messrs. James A. O’Shea, John H. Burnett and 
Alfred Goldstein, her attorneys, in the sum of $400—, 
and such sum until paid shall constitute a lien upon the 
unpaid installments of compensation to Catherine B. Conn. 

PEYTON GORDON 
Justice 

And thereupon the plaintiffs, by their attorney, stating in 
open court that it elects to stand on its said bill of complaint, 
the said plaintiffs note an appeal to the United States Court 
of Appeals for the District of Columbia; and the maximum 
penalty of the undertaking of said plaintiffs on appeal is 
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hereby fixed in the sum of One Hundred ($100.00) Dollars, 
or in lieu thereof a cash deposit of Fifty ($50.00) Dollars. I 

PEYTON GORDON 
Justice 

271 Memorandum 

April 25—1938. j 

$50 deposit in lieu of bond on appeal. 

I 

Stipulation 

Filed April 25 1938 I 

* • * 

It is hereby stipulated by and between counsel for the 
plaintiffs and defendants that the transcript of the testi- I 
monv before the Deputy Commissioner and the exhibits 
made part of the bill of complaint by reference may be in¬ 
corporated in the transcript of record on appeal. 

JAMES E McCABE 
Attorney for Plaintiffs 

DAVID A PINE ! 

United States Attorney 

ALLEN J KROUSE 
Assistant United States Attorney 
Attorneys for Defendant Frank A. 
Cardillo. 

ALFRED GOLDSTEIN 
Attorney for Defendant Catherine 
B. Conn. 

Assignments of Error j 

Filed April 25 1938 j 

• • • 

Now comes the plaintiffs, Associated General Contractors 
of America, Inc., and/or The Constructor, Inc., and/or A. 

G. C. Service, Inc., and the Columbia Casualty Company, 
by their counsel of record and assign the following errors 
by the Court: 
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1. The Court erred in holding that the findings of fact 
and award of the Deputy Commissioner were supported 
by competent and substantial evidence. 

272 2. The Court erred in holding that the findings 

of fact and award of the defendant Deputy Commis¬ 
sioner were in accordance with law. 

3. The Court erred in holding that the findings of fact 
and award of the defendant Deputy Commissioner were 
final and conclusive. 

4. The Court erred in holding that the death of 'Whitman 
P. Conn on January 3rd, 1937, resulted from injuries he 
sustained on November 15th, 1936, which arose out of and 
in the course of his employment, within the meaning of 
section 2 (2) of the Act. 

5. The Court erred in holding that due notice of injury 
or death was given by the injured employee, Whitman P. 
Conn, or his widow, as required by section 12 of the Com¬ 
pensation Act and that the Deputy Commissioner was jus¬ 
tified in excusing lack of due notice under the said section. 

6. The Court erred in sustaining the defendants ’ motions 
to dismiss and in signing the order dismissing the bill of 
Complaint. 

7. The Court erred in other respects apparent of record. 

JAMES E McCABE 
Attorney for Plaintiffs 

Service of a copy of the foregoing Assignment of Errors 
is hereby acknowledged this 25th day of April, 1938. 

DAVID A PINE 
United States Attorney 

ALLEN J KROUSE 
Assistant United States Attorney 
Attorneys for Defendant Frank A. 
Cardillo. 

ALFRED GOLDSTEIN 
Attorney for Defendant Catherine 
B. Conn. 
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273 Designation of Record 

Filed April 25 1938 

# # * 

Now comes the plaintiffs, by their counsel of record, and 
designate the parts of the record which they desire to have 
included in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on ap¬ 
peal, namely:— 

1. Bill of Complaint for injunction, including exhibits. 

2. Transcript of the testimony before the Deputy Com¬ 
missioner. 

3. Order permitting intervention of Catherine B. Conn. 

4. Motions to dismiss. 

5. Stipulation regarding transcript of testimony. 

6. Final order dismissing Bill of Complaint. 

7. Note of Appeal and fixing bond or cash deposit for 
costs. 

8. Memorandum showing cash deposit for costs on ap¬ 
peal. 

9. Assignments of Error. 

10. This designation of record. 

JAMES E McCABE 
Attorney for Plaintiffs 

Service of a copy of the foregoing Designation of Rec¬ 
ord is hereby acknowledged this 25 day of April, 1938. 

DAVID A PINE 
United States Attorney 

ALLEN J KROUSE 
Assistant United States Attorney 
Attorneys for Defendant Frank A . 
Cardillo 

ALFRED GOLDSTEIN 
Attorney for defendant Catherine 
B. Conn. 
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274 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 273, both inclu¬ 
sive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 66513 in Equity, 
wherein Associated General Contractors of America, Inc., 
et al. are Plaintiffs and Frank A. Cardillo, Deputy Com¬ 
missioner, United States Employees’ Compensation Com¬ 
mission for the District of Columbia, is Defendant, as the 
same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe by name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 28th day of June, 1937. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7193. Associated General Con¬ 
tractors of America, Inc., et al., Appellants, vs. Frank A. 
Cardillo, Deputy Commissioner, United States Employees’ 
Compensation Commission, &c., et al. United States Court 
of Appeals for the District of Columbia Filed Jul 1—1938. 
Joseph W. Stewart, Clerk. 







i 


i 


i 


i 


in! the 


’T } STATES 

c -:• ')'.‘.ppr.ALSFO 

DiSTTJ CT OFCOLUM 

HlEO SEP 10 1933 

Cd' 

CLER‘ 


®intteJj States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1938. 

j 

I 

Ncl 7193. 


Associated General Contractors of America, Inc., 
and/or The Constructor, Inc., and/or A. G. C. 
Service, Inc., et al. Appellants, 

! vs. 

i 

Frank A. Cardillo, Deputy Commissioner, United 

1 

States Employees/ Compensation Commission 
for the District of iColumbia, and Catherine B. 
Conn, Intervener. \ 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 


James E. McCabe, 

Attorney for Appellants, 
§01 Transportation Building. 


Pbxss or Bykon 



dams. Washington. T>. C. 






INDEX. 


Page 

Statement of Case . 1 

Question Presented. 3 

Compensation Order. 6 

Provisions of the Law Involved. 7 

Brief Resume of Testimony in the Case. 8 

Argument. 45 

There Was No Valid Compliance With Section 12 
of the Act With Respect to Notice of Injury. 68 

Conclusion. 70 

CASES CITED. 

Amy’s v. Barton, 1 K. B. 40. 62 

Belcher et al. v. Carthage Machine Company, et 

al., 120 N. E. 735 . ; . 59 

Carroll v. Knickerbocker Ice Company, 218 N. Y. 


Consolidated Coal Company v. Ratliff, et ux., 288 

S. W. 1057 . 66 

Crowell v. Benson, 52 Supreme Court Reporter, 

285 . 45 

Del Vecchio v. Bowers, 56 S. C. Rep. 190. 67 

Frederickson et al., v. Industrial Comm., 249 Pac. 

480 . 62 

Hartford Accident & Indemnity Company v. 

Hoage, et al., 66 D. C. Appeals 154. 54 

Helminsky v. Ford Motor Company, 168 A. 420.. 67 

Hoage, et al. v. Liberty Mutual Ins. Co., 64 D. C. 

Appeals 395 . 46 

Jack v. Morrow Mfg. Co., et al., 185 N. Y. S. 588. 59 

Liberty Mutual Tns. Co. v. Hoage, 62 D. C. Apps. 

189. 46 



















Index Continued. 


* • 
n 


Page 

Mrs. Hattie E. Fort v. Mid-City Sales Company, 
employer, Fidelity and Casualty Company of 
New York Insurance, carrier, and Robert J. 

Hoage, Deputy Comm., Equity #52,552_47,71 

New Amsterdam Casualty Company v. Hoage, 
Deputy Commissioner for the District of Co¬ 
lumbia, 60 D. C. Appeals 40. 46 

Rockefeller v. Industrial Commission of Utah, 197 

Pac. 1038 . 64 

State Treasurer v. West Side Trucking Co. et al., 

135 N. E. 244 . 62 

Swim v. Central Iowa Fuel Company, et al., 215 

N. W. 603 . 67 

Valentine v. Weaver, 191 Ky. 37, 228 S. W. 1036. 66 






IN THE 


* 





r 


» 



> 


©ntteb States Court of Appeals 
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No. 7193. 


Associated General Contractors of America, Inc., 
and/or The Constructor, Inc., and/or A. G. C. 
Service, Inc., et al. Appellants, 

vs. 

Frank A. Cardillo, Deputy Commissioner, United 
States Employees ’ Compensation Commission 
for the District of Columbia, and Catherine B. 
Conn, Intervener . 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 

This cause arises as the result of an award of com¬ 
pensation of workmen’s compensation to Catherine 
Conn, widow of Whitman P. Conn, and to Marjorie 
Ada Mav Conn, minor child of said Whitman P. Conn, 
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under the provisions of the Compensation Law of the 
District of Columbia, namely, The Longshoremen's 
and Harbor Workers’ Compensation Act (U. S. C. A. 
Title 33, Chapter 18) as made applicable in the Dis¬ 
trict of Columbia by the Act of May 17th, 1928 (D. C. 
Code, Title 19, Chapter 2). The Act will be referred 
to hereinafter as the Compensation Law. 

On February 14th, 1938, appellants, under the pro¬ 
visions of Section 21 (b) of the Compensation Law 
filed a bill of complaint in the District Court of the 
United States for the District of Columbia, requesting 
that Court, upon proper showing, to set aside and 
vacate the compensation order filed January 17th, 
1938, by the Deputy Commissioner of the District of 
Columbia Workmen’s Compensation Commission and 
to enjoin the award of compensation and other benefits 
awarded to the widow and minor child of Whitman P. 
Conn, for the reason that said Deputy Commissioner 
erred in fact and in law in finding that the hemorrhage 
of the brain of the deceased, with subsequent clotting 
of blood, was caused by a blow received on a filing cab¬ 
inet on November 15th, 1936, and that said award was 
predicated upon self-serving and hearsay evidence, 
principally given by the widow of the deceased, and 
whose statements before the Deputy Commissioner 
were not in accord with statements given by her to a 
doctor called in to treat her husband, nor with the 
statements made by the deceased to his own doctor 
as to an injury to his head; and that the alleged state¬ 
ments of the deceased as testified to by relatives were 
not such corroboration as to bring said statements 
within the provisions of section 23 of the Act; that said 
award was otherwise based upon conjecture and spec¬ 
ulation and not upon reasonable findings of fact as 







3 


supported by the evidence presented before him at the 
hearing, and that therefore his compensation order 
was “not in accordance with law”, and that there was 
no report of injury made within the 30-day periods as 
required under section 12 of the Compensation Law. 

The defendant, Frank A. Cardillo, Deputy Commis¬ 
sioner, and intervening defendant, Catherine B. Conn, 
filed motions to dismiss the bill of complaint on the 
ground that said bill stated no cause of action, that the 
findings of fact and award of the Deputy Commis¬ 
sioner regarding the injury to and the death of Whit¬ 
man P. Conn were supported by competent evidence, 
and that therefore under the Law the findings of fact 
of the Deputy Commissioner should be recognized 
by the Court as final and conclusive and not sub¬ 
ject to judicial review, and that the Deputy Commis¬ 
sioner’s decision was in accordance with law. 

The case came on to be heard before Justice Pevton 
Gordon in the lower Court on said motions to dismiss 
filed by the appellees and Justice Gordon held that the 
motions to dismiss should be granted, which in effect, 
constituted a holding that said Deputy Commissioner’s 
findings of fact and award of compensation by the 
Deputy Commissioner were in accordance with law 
and that therefore the compensation award should be 
sustained. A final decree dismissing the bill of com¬ 
plaint was signed by the Court on April 8th, 1938. It 
is from this decree that the present appeal is taken. 

QUESTION PRESENTED. 

The question presented before this Court in this par¬ 
ticular case is that of a man who was employed as an 
editor of a paper called “The Constructor”, who died 
as the result of a brain condition on January 3rd, 1937; 
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that it was claimed by the widow that he injured him¬ 
self on November 15, 1936, while working at the office 
of his employer in the Munsey Building; that no report 
of injury was made to the employer on that date, or 
within the 30-day period as required under Section 12 
of the Compensation Law; that he worked steadily 
from the date of the alleged injury until December 
18th, 1936, when he was taken ill with a severe head¬ 
ache at the office; that he became unconscious on the 
afternoon of December 18th and went into a coma; 
that a spinal puncture brought him out of the coma 
and after he came out of the coma on being questioned 
by Dr. Glenn, the doctor called in bv the familv to treat 
the case, who was trying to ascertain the reason for the 
coma, said that he was boxing about six weeks before 
and had been hit a severe blow on the head and that 
he attributed some of his trouble to that incident and 
that he did not mention to the doctor anvthing about 
hurting his head on a filing cabinet while working at 
the office on November 15, 1936 (R-27-2S). No report 
was made by Whitman P. Conn to his employer on the 
date of the alleged injury, namely, November 15th, nor 
the days following. Before Whitman P. Conn died, 
however, on or about December 22nd, 1936, and after 
the man’s condition became so serious that no one 
could talk to him, the wife of Whitman P. Conn went 
to the office of the employer and notified Mr. Harding, 
managing editor of the Associated General Contrac¬ 
tors of America, for the first time that her husband 
had struck his head on a filing cabinet while working 
at the office on November 15th. The only evidence be¬ 
fore the Deputy Commissioner as to the alleged injury 
on November 15th, was a statement claimed to have 
been made by Whitman P. Conn to his wife after he 
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came home from his work on the evening of November 
15th, 1936; a statement by the thirteen year old daugh¬ 
ter that she heard her father tell her mother about the 
alleged injury, and a statement made by the brother- 
in-law of Mrs. Conn that on Thanksgiving Day in No¬ 
vember, 1936, namely November 26th, Mr. Conn after 
eating dinner at his, the brother-in-law’s home, told 
the brother-in-law of Mrs. Conn that he had cut him¬ 
self on the side of the head on the corner of a filing 
drawer that was out (R-39). None of the office em¬ 
ployees where this man worked, including the assistant 
editor of the magazine who worked directly across the 
desk from Whitman P. Conn, knew of any head injury 
received by Whitman P. Conn on or about November 
15th, such as was described by his wife; Dr. Stout was 
called by Dr. Glenn on the evening of December 18th 
while Whitman P. Conn was at the hospital and was in 
a coma and on questioning Mrs. Conn about the health 
history of her husband, he, Dr. Stout, stated that Mrs. 
Conn told him that about six weeks before that her 
husband had a friendly sparring match; that boxing 
gloves were taken to the sparring match and that his 
wife saw him immediately thereafter and it was noted 
that the skin in back of the right ear was split and 
the outer ear was inflamed, and that he, Mr. Conn, told 
his wife that he thought he would have a cauliflower 
car from being hit on it (R-49); that she also told Dr. 
Stout at the same time about the filing cabinet episode 
mentioned above. 

(’an such hearsay testimony of the widow, the thir¬ 
teen year old child and the brother-in-law, without 
other corroborative factual evidence, be considered as 
competent and substantial evidence within the mean¬ 
ing of the provisions of the Compensation Act, as to 
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sustain the award made by the Deputy Commissioner 
in this case. 


COMPENSATION ORDER. 

The Findings of Fact and Award made by the Dep¬ 
uty Commissioner are set forth on pages 150-133 of 
the Record. The portion of this compensation order 
containing the findings of fact objected to as being un¬ 
supported by fact and law is hereby quoted:— 

“ * ’* * that on the said date the deceased employee 
herein, while performing service as an editor of 
the Association’s Trade Publication in the office 
of the employer, sustained personal injury when 
he struck the right side of his forehead against 
the corner of the upper drawer of a file cabinet, 
suffering a laceration above the right temple; that 
no one witnessed the accident; that the employee 
went home at the usual time and told his wife that 
he had struck his head on a file cabinet at the office 
that day and that ‘it had almost knocked him out’; 
that both his wife and his daughter noticed a small 
laceration just above the right temple; that the 
wife applied some Alco-Rub on the wound; that 
the employee complained of severe headache and 
went to bed without eating his dinner; that the 
following morning he felt better and he returned 
to work; that he continued at his regular employ¬ 
ment until December 18, 1936; that on the latter 
date he suffered a severe attack of headache at the 
office; that he quit work and went home; that he 
lapsed into coma that evening and was taken to 
the hospital; that he died at the hospital on Jan¬ 
uary 3rd, 1937; that the cause of death was cere¬ 
bral blood clot and hemorrhage; that on or about 
December 23, 1936, the employee’s wife informed 
the employer that her husband had struck his head 
on a file cabinet in the office about 6 weeks prior 
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thereto; that written notice of death was not given 
but that the employer had knowledge within thirty 
days of the death and of the claim that such death 
was due to an injury and has not been prejudiced 
by the lack of such written notice # * * ’ ’ 

PROVISIONS OF LAW INVOLVED. 

Sec. 12. (a) Notice of an injury or death in respect 
of which compensation is payable under this Act shall 
be given within thirty days after the date of such in¬ 
jury or death (1) to the deputy commissioner in the 
compensation district in which such injury occurred 
and (2) to the employer. 

(b) Such notice shall be in writing, shall contain the 
name and address of the employee and a statement 
of the time, place, nature and cause of the injury or 
death, and shall be signed by the employee or by some 
person on his behalf, or in case of death, by any person 
claiming to be entitled to compensation for such death 
or by a person on his behalf. 

(c) Notice shall be given to the deputy commissioner 
by delivering it to him or sending it by mail addressed 
to his office, and to the employer by delivering it to 
him or by sending it by mail addressed to him at his 
last known place of business. If the employer is a part¬ 
nership, such notice may be given to any partner, or if 
a corporation, such notice may be given to any agent 
or officer, thereof upon whom legal process may be 
served or who is in charge of the business in the place 
where the injury occurred. 

(d) Failure to give such notice shall not bar any 
claim under this Act (1) if the employer (or his agent 
in charge of the business in the place where the injury 
occurred) or the carrier had knowledge of the injury 
or death and the deputy commissioner determines that 
the employer or carrier has not been prejudiced by 
failure to give such notice, or (2) if the deputy com¬ 
missioner excuses such failure on the ground that for 
some satisfactory reason such notice could not be 
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given; nor unless objection to sucli failure is raised 
before the deputy commissioner at the first hearing of 
a claim for compensaion in respect to such injury or 
death. ’ ’ 

* # * rt 

Sec. 20. In any proceeding for the enforcement of a 
claim for compensation under this Act it shall be pre¬ 
sumed, in the absence of substantial evidence to the 
contrarv— 

(a) That the claim conies within the provisions of 
this Act. 

(b) That sufficient notice of such claim has been 

given. * * * 

# m # j » 

Sec. 21-( b) If not in accordance with law, a compen¬ 
sation order may be suspended or set aside, in whole 
or in part, through injunctions proceedings, manda¬ 
tory or otherwise, brought by any party in interest 
against the deputy commissioner making the order, 
and instituted in the Federal district court for the ju¬ 
dicial district in which the injury occurred (or in the 
Supreme Court of the District of Columbia). * * * 

Sec. 23 (a) In making an investigation or inquiry 
or conducting a hearing the deputy commissioner shall 
not be bound by common law or statutory rules of evi¬ 
dence or by technical or formal rules of procedure, ex¬ 
cept as provided by this Act; but may make such inves¬ 
tigation or inquiry or conduct such hearing in such 
manner as to best ascertain the rights of the parties. 
Declarations of a deceased employee concerning the 
injury in respect of which the investigation or inquiry 
is being made or the hearing conducted shall be re¬ 
ceived in evidence and shall, if corroborated by other 
evidence, be sufficient to establish the injury.” 

BRIEF RESUME OF TESTIMONY IN THE CASE. 

Catherine Conn, widow of Whitman P. Conn, testi¬ 
fied that her husband came home one evening around 
November 15th, 1936, complaining of violent pain in 
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his head and nausea and that she noticed a slight gash 
on the forehead just above his right temple; she stated 
that her husband told her that he had struck his head 
on a filing cabinet down at the office that day which 
had hurt him so badly it almost knocked him out; she 
said he could not eat any dinner and went to bed; she 
stated that the next morning she asked him how he 
was feeling and he said it was somewhat better but his 
head was bothering him considerably; she stated he 
complained for three or four days of his head and the 
nausea and that after two weeks had elapsed he said 
no more about it until the week before he was taken 
sick when she said he started to complain of his head 
again and said his right eye was bothering him con¬ 
siderably. She stated that a week or ten days before 
he was taken sick on December 18th there was a twitch¬ 
ing in the right side of his face ( R-12-13); she stated 
that Dr. Glenn was the physician who was called in by 
the family to treat her husband (R-13); she stated that 
she and her husband spent Thanksgiving day, Novem¬ 
ber 26th, 1936, at the home of her sister and brother- 
in law, William Cutler (R-13-14); but she did not hear 
any conversation between her husband and Mr. Cut¬ 
ler (R-14); she stated that Dr. Stout had questioned 
her about her husband but that she did not remember 
what she told him, but she stated that if she referred 
to any boxing whatever it referred to her husband 
and Mr. Brosnan playing around the office with the 
boxing gloves in June, 1936 (R-14); she stated that 
her husband was 36 years old at the time of his death 
and that his physical condition was all right so far as 
she knew (R-15). On cross-examination she stated 
that Mr. Conn had been in the hospital five or six days 
when she first saw Dr. Stout and that she did not have 
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any conversation with Dr. Stout at that time; she did 
remember, however, talking to Dr. Stout at the hos¬ 
pital and that they sat in a room across from the room 
where her husband was ill and that she remembered 
telling Dr. Stout that her husband had been suffering 
from headaches for quite a period as the result of sinus 
trouble and that she also told Dr. Glenn the same thing 
at the time her husband was taken sick (R-18); she 
denied that she told Dr. Stout her husband had any 
boxing matches with his brother about six weeks prior 
to her husband being taken ill and she denied that she 
told Dr. Stout that she saw her husband after the box¬ 
ing bout and that the skin of the right ear was split, 
that the outer ear was inflamed and that he thought 
he would have a cauliflower ear from being hit on it 
(R-18-19); she testified that when her husband came 
home about the middle of November that there was no 
swelling around the cut, there was a tiny bit of cor- 
roded blood on it, that she put a little bit of Alco-Rub 
on it and wiped the blood off and that her husband 
would not let her put anything on it whatsoever; that 
he said it was ridiculous and that it would be all right 
in a day or two; that Mr. Conn worked from the middle 
of November every day until the 18th of December, 
except he was off a half day the Monday before the 
18th of December (R-19-20); she stated that on this 
half day he was suffering from headache and nausea; 
that about the 23rd day of December, 1937, was the 
first time she made any mention to Mr. Harding about 
her husband’s alleged injury on November 15th (R- 
20); on examination by the Deputy Commissioner she 
stated that after this injury of November 15th she 
noticed a decided change in her husband’s condition; 
that he was very irritable and nervous and he had a 
twitching in his right eye and the right side of his face 
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and that this twitching started around the 8th of De¬ 
cember (R-21-22); she testified on redirect-examina- 
tion that she had some conversation with her husband 
about 5 o’clock on the afternoon that he came home 
sick from the office on December 18th and he told her 
that he was sitting in Mr. Swem’s office at the place 
where he worked and that he had some sort of a spell, 
that he thought he was going to faint and that he had a 
terrific pain in his head (R-22-23). 

Dr. J. B. Glenn, testified on behalf of the claimant 
and stated that he has been a practicing physician in 
Washington since 1921 (R-25); that he first saw Mr. 
Conn on December 18th, 1936, about 1 p.m. at Mr. 
Conn’s home at 2400 13th St. N. W.; that Mr. Conn 
was complaining of severe headaches and a feeling of 
giddiness; that his temperature, pulse and respiration 
were normal; that there was no stiff neck, that the eye 
pupils reacted normally and he made no diagnosis at 
that visit; that he treated Mr. Conn from December 
18th until his death; that he saw him at Garfield Hos¬ 
pital on the night of the 18th of December and Mr. 
Conn gave the doctor a history of an injury which Mr. 
Conn said was from a boxing match; that either the 
wife or the mother of Mr. Conn told him that Mr. Conn 
had hit his head on a filing cabinet in the office (R-25); 
the Doctor testified that the cause of the death was 
cerebral hemorrhage and clot caused by trauma of 
some sort and that the history indicated that he re¬ 
ceived this trauma or blow about six weeks before his 
deatli (R-26). On cross-examination Dr. Glenn testi¬ 
fied as follows: 

“By Mr. McCabe: 

Q. Doctor, do you remember testifying down be¬ 
fore the Deputy Coroner? 

A. Verv well. 

w 
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Q. The question was asked by the Deputy Coro¬ 
ner—I am reading from your testimony—The 
Deputy Coroner asked you this question: 

“And you believe that this brain condition with 
this hemorrhage was the result of an injury?” 

You answered: “I do.” 

A. I do. 

Q. The question was asked: 

“And from the history of the patient, the na¬ 
ture of the injury was from a boxing match?” 

You answered: “That is right.’ 

A. And from the history of the patient. That 
is what I answered and still answer it that way. 

Q. Now, Doctor, when you first talked with Mr. 
Conn and discussed it, took the history of the case 
from him and started to get it, is that when he told 
you he had been in a boxing match? 

A. No, he told me the next day; in other words, 
December 19. December, the afternoon of the 
19th. You sec, he went into coma. Dr. Stout did 
a spinal puncture. He came out of the coma and 
he started acting perfectly rational. Then he told 
me the history. 

Q. You questioned him, I suppose, Doctor, to see 
whether or not he received any blow on the head 
to account for this condition ? 

A. He volunteered the information. 

Q. What did he tell you ? 

A. He said he was boxing six weeks before that 
and had been hit a severe blow on the head. 

Q. Did he tell you from that time on he had been 
bothered as the result of the blow? 

A. No, he did not. Now, he attributed some of 
his trouble to that date but he did not tell me he 
had it constantly from that time on. 

Q. That was a blow he had received about six 
weeks before ? 

A. That was his words to me. 

Q. Was anybody present when he gave you that 
statement ? 
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A. Miss Mitchell. 

Q. That was made up in the hospital? 

A. That was given at Garfield Hospital. 

Q. At that time when you were taking a history 
of any blow he might have received to account for 
this condition, did he tell you he had struck his 
head on a filing cabinet? 

A. He did not. 

Q. And this history you got with reference to 
his head being struck on a filing cabinet, from 
whom was that obtained? 

A. Either from his wife or his mother, or both. 
I don’t know which. 

Q. So you had, Doctor, sufficient history from 
the man himself to account for this condition, 
didn’t you? 

A. I don’t know. I had a history. Whether it 
was sufficient or not, I do not know. 

Q. But from your— 

A. (Interposing) I had a history of some trauma 
sufficient to cause this. 

Q. From the man himself? 

A. From the man himself.” (R. 27-28) 

The doctor further said under redirect examination 
that at the time Mr. Conn gave him the history he was 
not under narcotics and that it was after he had re¬ 
ceived a spinal puncture which brought him out of the 
coma; that Mr. Conn had regained his mentality, com¬ 
posure and consciousness perfectly; that he was not 
getting weaker at the time and that he reacted from 
the spinal puncture in a perfectly normal manner and 
that when the mother and the wife told him, Dr. Glenn, 
about the other trauma that it was towards the latter 
part of his illness when Mr. Conn was unconscious 
(R-29-30). Dr. Glenn further stated that Mrs. Conn 
told him that her husband hit his head on a filing cabi¬ 
net as he was leaning over. Dr. Glenn stated that he 


did not know which trauma could have caused this 
man’s condition, but that a slight blow would not have 
caused it (R-30); he stated that he had the history of 
Mr. Coim telling him one thing and Mrs. Conn telling 
him another (R-30). Dr. Glenn in response to the 
Deputy Commissioner’s question as to whether there 
was anything about this man’s condition when he took 
his history which would account for any mis-state¬ 
ments as to the history given, replied that he had 
thought about that, but that Mr. Conn was in a per¬ 
fectly rational, good, normal condition, that he had re¬ 
acted beautifully from the puncture and that Mr. Conn 
talked to him, the Doctor, just as he, the Doctor, was 
talking to the deputy Commissioner. The Deputy Com¬ 
missioner asked Dr. Glenn the question as to which his¬ 
tory in his opinion did the Doctor think would be suf¬ 
ficient cause for death and the Doctor stated he did not 
know. The Deputy Commissioner asked Dr. Glenn if, 
in his experience, he ever heard of a bloodclot being 
formed by a blow of a boxing glove and Dr. Glenn 
stated he had (R-31); the Deputy Commissioner then 
asked Dr. Glenn the following questions: 

Q. Why do you say it would be more likely that 
his death was caused by a blow six weeks prior to 
his death rather than in six months prior to his 
death f 

A. Because I got no history of a blow six months 
prior to his death. 

Q. Well, knowing that now, knowing that fact 
now, that there probably was a history of a blow 
six months prior to his death, would you say the 
blow six weeks would be more inclined to be the 
cause of his death? 

A. Very much more because of the freshness of 
the trauma and the appearance of the blood and 
the federation of the blood there, showing the clot 
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had oozed probably for six weeks. In other words, 
the pathology at operation. (R-31-32) 

(There is no evidence in the record showing a his¬ 
tory of a blow that Mr. Conn received six months 
^ prior to his death and this question by the Deputy 

Commissioner was incompetent.) 

Marjorie Ada May Conn, testified on behalf of the 
claimant, that she is the daughter of the deceased; that 
she was in the seventh grade in school; that she was 

► thirteen years old and she stated she heard her father 
tell her mother that he had cut his head on a filing cab¬ 
inet at the office; that he said he did not feel very good 
and that when he first hit his head he had to sit down 

I 

afterwards as he did not feel verv good and from that 

. c i 

time on he was not very agreeable and that his right 
eye sometimes twitched; that he complained of head- 

* aches all of the time after the injury and he did not 
like the radio going. On cross-examination she stated 
that her father talked to her mother about hitting his 
head on the filing cabinet about a week before Thanks¬ 
giving; that the cut was above the right eye on the 

* forehead; that it was about an inch long and that there 

was some dry blood on it and that after that time she 
thought her father stayed home once or twice on ac- 
count of a bad headache (R-34 to 37). ; 

William Marvin Cutler, testified on behalf of the 
*' claimant and stated that he was the brother-in-law of 

Mrs. Conn; that his wife had invited Mr. Conn’s fam¬ 
ily over to Thanksgiving dinner in November, 1936 (R- 
38); that it had been seven weeks since he had seen 
Mr. Conn and he did not notice any physical change in 

► him since the last time he had seen him; he stated that 
after dinner they all went into the living room and Mr. 

I 

i 
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Conn complained of having a very severe headache 
and he told Mr. Cutler that he had probably eaten too 
much dinner and Mr. Cutler stated that Mr. Conn then 
told him that he had struck his head while at the office; 
that Mr. Conn told him that lie had opened an upper 
drawer of his filing cabinet and had left it open while 
getting something out of a lower drawer and as he 
raised his head he hit himself on the side of his head 
on the corner of the filing drawer that was out, on the 
right side. Mr. Cutler stated that Mr. Conn did not 
show him the cut at all and all that Mr. Conn had 
stated was that the incident had happened last week 
“or something of that nature”. Mr. Cutler asked him 
if he had seen a doctor and Mr. Conn stated no that 
he did not think it would bother him, but that he had 
had very bad headaches. Mr. Cutler stated that at that 
time he kidded him about his office because <>t the 
smallness of its size and he gave a description of the 
size of the office in his testimony ( R-3S-39). Mr. Cutler 
stated that he did not see Mr. Conn any more until 
three days before lie died at which time he was in a 
state of coma. Mr. Cutler stated that lie had not no¬ 
ticed any twitching of Mr. Conn's eye and that lie had 
only seen Mr. Conn occasionally (R-40-41). 

K (heart! Joseph Bros nan* testified on behalf of the 
claimant and stated that he was employed with the As 
>ociated General Contractors of America up until Sep¬ 
tember 1st. 1936; that around .June 1(5. 1936 he bought 
a small set of boxing gloves for his child who is five 
vears old; that they were so small you could not got 
them on your hand, that lie brought them to his plae< 
of employment and showed them to Mr. Conn: that In* 
put the gloves on two fingers of each hand and they 
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just tapped one another with the gloves; that no blows 
were struck and that was the only boxing match that 
Mr. Brosnan knew anything about (R-4:2); that he knew 
nothing about an injury received by Mr. Conn as the 
result of striking his head on a filing cabinet (R-43); 
Mr. Brosnan stated that he knew Mr. Jennings who is 
employed where Mi 1 . Conn worked and that Mr. Jen¬ 
nings told him that he was helping Mr. Conn move a 
filing case or a book case and Mr. Conn’s end slipped 
and that Mr. Jennings asked his, Mr. Brosnan’s advice, 
as to whether he should report it; he testified he could 
not say that Mr. Jennings had told him that Mr. Conn 
had injured himself and he thought the moving episode 
involved a sectional book case, and that this conversa¬ 
tion with Mr. Jennings was about the time that the in¬ 
surance investigators were at the office (R-43). On 
cross-examination Mr. Brosnan stated he gathered the 
impression from talking to Mr. Jennings that they 
were lifting one part of a sectional book case down on 
another and that one end slipped and one of the men 
kind of fell or stumbled and that was all that Mr. Jen¬ 
nings had told him about tiie matter (R-44). He stated 
he was friendly with Mr. Conn, had been a friend of 
his right along and that when Mi-. Conn was at the hos¬ 
pital he went up there to see him and that he never 
received any information that Mr. Conn had received 
an injury where he worked (R-4b). 

lh\ ./. Ihu't'soH Stout, testified on behalf of the claim¬ 
ant and stated that he was called by Dr. Glenn on the 
night of December IS. 193b at about 11 p.m.; that he 
immediately went to Garfield Hospital and there ex¬ 
amined Mr. Conn: that he did a spinal puncture that 
night and saw him subsequently on December 19th, 
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23rd and 271h; that the first time he saw Mr. Conn he 
was in a light coma (R-47) but I)r. Stout did not get a 
history from him on account of his condition (R-47) 
that he had a conversation in a room approximately 
across the hall from Mr. Conn at Garfield Hospital and 
that the conversation was held with Mrs. Conn and 
some other lady who Dr. Stout believed was Mr. Conn's 
mother (R-4S) ; that he had written this history up and 
in testifying 1 he read from this history as follows: 

“Recent history is somewhat indefinite so far as 
either he, while still conscious, or his wife more 
recently has been able to remember it. About six 
weeks ago lie had a friendly sparring match with 
his brother. His wife and mother both are sure 
that boxing gloves were taken to the sparring 
match but do not know that they were actually 
used. His wife saw him immediately after and it 
was noted that the skin back of the right ear was 
split and that the outer ear was inflamed, lie told 
his wife that he thought lie would have a cauli¬ 
flower ear from being hit on it.” (R-48-49) 

“A few days either before or after this, when 
he came home from the office one evening, his wife 
noted a sciateh about three-quarters of an inch 
long extending upward from about one inch above 
the right external angle of tin* frontal bone. She 
remembers it only as a scratch with no noticeable 
swelling or bruising. When she asked him about 
it, he told her that he ‘had nearly knocked himself 
out' that day when he bent over the lower drawer 
of a file case, then straightened up and struck his 
head at the point indicated against either an upper 
drawer which was partly open or againsl a pencil 
sharpener. He told her that he was transiently 
dazed and had considerable transient local pain 
bm was not unconscious and did not fall. Mrs. 
Conn is not certain but that there was some differ¬ 
ence in the type of headache subsequently suffered 
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and thinks they were more frequent than before 
the two episodes mentioned. He continued at Ills 
work until the eighteenth of December."’ (R-40) 

Dr. Stout was of the opinion that the cause of the 
hemorrhage which Mr. Conn had could not be estab¬ 
lished and that he could not say that any direct rela¬ 
tionship existed between any trauma and the hemor¬ 
rhage which was found in this man's brain; that he 
could only say generally that maybe or probably this 
hemorrhage was due to trauma. lie was asked the 
question as to whether from his observation if it was 
of traumatic origin that the trauma had occurred with¬ 
in a period of six weeks and Dr. Stout stated that lie 
could not say that and that all Ik* could say was that 
the blood showing at that point in the brain was prob¬ 
ably blood that had not been there more than a few 
weeks (R-ol) and the Doctor stated, in answer to the 
question as to whether the severity of the blow would 
cause the condition which was found, that it was an ar¬ 
bitrary determination to establish such a tiling as dif¬ 
ferent blows have different effects (R-o2). Dr. Stout 
on cross-examination quoted from his history of the 
case as follows: 

“M r. ('onn is a white male, approximately thirty 
years of aee and employed for several years as 
editor of a matra/.ino published by the Associated 
(icneral (’out factors. 11 <■ formerly lived in Vir¬ 
ginia but has lived hero for an indefinite number 
ot years past. Al the ajfo of about twenty-six he 
was operated on for an acute .appendicitis and one 
week later developed an umbilical abscess with re¬ 
sulting second operation. From that time till the 
present he has been in t»’ood health except that for 
live or six years past he has had frequent head¬ 
aches, principally frontal in location, sometimes 
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quite severe and considered to he of sinus origin. 
He lias had intermittent treatment for sinusitis. 
Recent history is somewhat indefinite so far as 
either he, while still conscious, or his wife more 
recently have been able to remember it.” (R-5.3- 
54) 

Dr. Stout further stated that it was quite possible from 

the history of the blow which Mr. Conn received while 

boxing, which Mrs. Conn had described to him, that 

such a blow could have caused the hemorrhage from 

which Mr. Conn suffered (R-54). Dr. Stout further 

stated that he could not sav that either the blow from 

* 

the filing cabinet as described in previous testimony, 
or the blow on the side of the head from the boxing 
bout probably caused the condition which was found 
and that all he could say was that possibly either of 
them could have caused it. Dr. Stout further stated 
that both the front and back of the skull have been 
constructed by nature so that they are more resistant 
to blows than is the side of the head (R-54-55). Dr. 
Stout stated that if a person received a blow with the 
same force on the side of the head and a blow on the 
front of the head, that the blow on the front of the 
head would be less apt to produce a hemorrhage than 
such a blow received on the side of the head; that such 
an answer was purely theoretical but was based upon 
the construction of the skull; the Doctor testified that 
an X-ray was made of Mr. Conn’s head, which showed 
no fracture of the frontal bone or any other part of 
the skull; that he made an examination of Mr. Conn’s 
forehead and saw no scar (R-55-56). Dr. Stout stated 
that he had a clear recollection of Mrs. Conn giving 
him the history of the boxing bout which was described 
above in his testimony (R-56). On redirect examina- 
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tion Dr. Stout was asked as to whether Mr. Conn could 
have died from a contribution of both of the injuries 
and he answered in the affirmative, but, he also stated 
lie could supplement that by saving; he might have 
fallen oil the street car on his way home as he, The 
Doctor, did not know (R-58). 

Dr. Christopher J. Murphy, deputy coroner for the 
District of Columbia was called as a witness on behalf 
of the claimant and testified that he performed an 
autopsy on the body of Whitman P. Conn on January 
3rd, 1937 at 1 p.m.: at the District Morgue; that Mr. 
Conn had been opened previous to the time of his ad¬ 
mission to the Morgue, that his brain had been removed 
but the brain was with his body; that his head had been 
opened at Garfield Hospital (R-62-63); that his ill¬ 
ness involved a hypostatic pneumonia, likewise bron¬ 
chial pneumococci, changes in both lungs; that an ex¬ 
amination of his brain revealed a large clot about the 
brain posteriorly and to the left about the entire hem¬ 
isphere with a rupture of the left middle cerebral ar¬ 
tery; that the brain with the clot was submitted by 
him to Dr. Hunter for microscopic examination; that 
the cause of death in this case, according to Dr. Mur¬ 
phy, was a cerebral hemorrhage of traumatic character 
and the associated exhaustion (R-63-64); Dr. Murphy 
stated that by traumatic cerebral hemorrhage he meant 
that the hemorrhage was due to some force exerted on 
the head from without which caused the hemorrhage 
within the brain and was not due to a diseased condi¬ 
tion of the blood vessels or brain itself. In answer to a 
hypothetical question the Doctor stated that from what 
he found, and if the decedent had received a blow 
around the 15th of November as the result of striking 


his head on a filing cabinet of sufficient force to nearly 
knock him out, that, in his opinion, that would be a suf¬ 
ficient trauma as could cause his death (R-64). On 
cross examination the Doctor stated that if this man 
had received a sufficient blow on the side of the head 
about five or six weeks before lie was taken ill which 
had caused a cut behind his ear and the man stated it 
was of sufficient force that he thought he was going to 
have a cauliflower ear that that blow could have caused 
the hemorrhage which he found in the man’s brain. 
The Doctor further stated that the frontal bones of the 
head are thicker than the side bones of the head be¬ 
cause there are two plates in the frontal bone, an outer 
and inner plate, with a space between the two plates, 
that is, the frontal sinus. Dr. Murphy further stated 
that he found no fracture of this man’s skull and that 
he found no evidence of a scar about this man’s head 
or face (R-64-6")). Dr. Murphy stated on re-direct- 
examination that the hemorrhage would be more likelv 
to result from a sharp blow on a hard object but the 
Doctor stated also that if a man had fallen on a sharp 
object with enough force to produce a hemorrhage, he, 
Dr. Murphy thought he should have found some evi¬ 
dence of some condition about his scalp from the 
trauma outside (R-67-68). 

Elizabeth Mitch ell, who testified on behalf of the em¬ 
ployer and insurance carrier stated that she was a 
registered nurse and was called in to work on the case 
of Mr. Conn; that Mr. Conn’s mother lives across the 
hall from her and when Mr. Conn came home his 
mother called her to the apartment and she saw Mr. 
Conn several times that day and that she went to the 
hospital with Mr. Conn and was in attendance on him 
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until he died; that she was on day duty from 7 o’clock 
to 3 o’clock (R-58-59); that she heard Dr. Glenn’s tes¬ 
timony during the hearing and that she heard the con¬ 
versation between Dr. Glenn and Mr. Conn relative to 
his history as to whether Mr. Conn had received any 
blow to his head; she said that Mr. Conn told Dr. Glenn 
that he had a very good friend and that quite often, 
just as men do, they were making a few passes at each 
other and he was hit on the head and that it practically 
knocked him out for just a few minutes and that he felt 
dizzy or things went black but he did not say when that 
happened and that she never heard him make any 
other statement contradicting this statement he made 
to Dr. Glenn and that was the only history that she 
heard that Mr. Conn gave as to how he received an 
injury to his head (R-59); that she thought this state¬ 
ment was given on either Saturday or Sunday to Dr. 
Glenn by Mr. Conn following the Friday night when 
he was brought to the hospital; that he was perfectly 
conscious at the time he made such a statement and ra¬ 
tional and that he knew what he was talking about 
(R-59); she stated on cross-examination that he went 
into a coma on the Friday night that he was taken to 
the hospital and that when she left the hospital that 
night the night nurse came on (R-60); on cross exami¬ 
nation she further stated that she didn’t want to be 
positive but Mr. Conn gave her the impression as she 
remembered it that the boxing match mentioned above 
happened just a few weeks before (R-61). On cross 
examination she stated that no conversation was had 
between Mr. Conn and his wife or with Dr. Glenn in 
her presence relative to a blow received on a filing 
cabinet (R-62); that she never knew anything at all 
about the filing cabinet episode until about Christmas 
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Eve when his mother, sister, or his wife, as she 
thought, said something about the filing cabinet, but 
she stated that Mr. Conn never said anything about it 
to her; that she washed and bathed Mr. Conn and saw 
no marks on his ears or on his forehead (R-62). 

Gwendolyn Wilson , testified on behalf of the em¬ 
ployer and insurance carrier and stated that she was a 
stenographer employed by the Associated General Con¬ 
tractors of America during December, 1936, but was 
not now employed by them (R-69); that she worked on 
the same floor with Mr. Conn and on the morning of 
December 18th she heard him complain that he had a 
terrible pain in his head and he left the office where 
she was working and that she never heard Mr. Conn 
say anything to anybody on that day or before that 
time about him injuring himself at the office (R-69). 
She stated that sometimes she would see Mr. Conn 
several times a day and other times would not see him 
more than once a day (R-69). On cross examination 
she said that she had heard him complain of headaches 
at other times (R-70); she stated that Miss Beck 
worked in the same office with Mr. Conn (R-71). She 
stated that Mr. Jennings had mentioned to her that 
he was moving furniture and that Mr. Conn had hit 
his head in some way (R-71) and on questioning her as 
to whether Mr. Jennings had told her that they were 
moving the top of a book case and that Mr. Conn was 
struck on the shoulder she stated she did not remember 
him saying what it was (R-72). 

Dr. Oscar B. Hunter , testified on behalf of the em¬ 
ployer and insurance carrier and stated that he is a 
specialist in clinical pathology and pathology and that 
he is the consulting pathologist for the Coroner’s office 
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of the District of Columbia (R-74-75); that he exam¬ 
ined the brain of Mr. Conn submitted to him bv Dr. 
Murphy on January 3rd, 1937; that there was a trau¬ 
matic injury to the blood vessels of the brain, particu¬ 
larly those smaller ones that supply the base and the 
vital ganglionic portion of the brain with a hemorrhage 
into the subarachinoid space spread over the side of 
the brain through the deep sylvian fissure and back 
towards the posterior aspect; that following this there 
was partial occlusion, seepage of the artery, the main 
step of the cerebral artery with resulting rupture of 
these blood vessels and that degeneration and soften¬ 
ing of the vital centers of the brain on that side took 
place (R-75); that the clot that was found there was 
of two varieties that part of it was old, probably be¬ 
tween four to six weeks, and there was recent seepage 
of blood of relatively short duration—two or three 
days; that in his opinion there was no question about 
the cause of the hemorrhage being traumatic because 
the smaller vessels upon microscopic examination failed 
to reveal anv evidence of anv arterial disease or anv 

» V » 

disease of the arteries of the brain itslf (R-75-76). Dr. 
Hunter was asked this question: 

“Q. Doctor, if this man had received a blow 
around November 15, 1936, of sufficient severity so 
that he told his wife that he had received this blow 
on the side of his head by his right ear, that it was 
of sufficient force that he was afraid he was going 
to have a cauliflower ear from the blow, in your 
opinion, Doctor, and from your observation of 
what you found in this case and your experience, 
could such a blow have caused this condition which 
you found? 

A. Yes, it fits in just about the time with the 
character of the clot. (R-76) 
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On cross examination Dr. Hunter was asked these ques¬ 
tions by Mr. Goldstein: 

“Q. Doctor, supposing in this hypothetical ques¬ 
tion that the blow received was on a filing cabinet 
by either falling, lifting your head, or striking it 
on the edge of a filing cabinet. Could such a blow 
have caused his death ? 

A. If the force were of a sufficient character, 
yes. 

Q. Could both of these things have caused the 
death or contributed to it if they both occurred at 
the same time or in the same period they both 
could have contributed to it? 

A. They both could have contributed to it, but 
the evidence I heard from the hypothetical stand¬ 
point does not seem to point that way. It does not 
fit in with the natural pathology found. This does 
not seem to be two different injuries; it seems to 
be only one. 

Q. There is no evidence of any injury, is there ? 

A. So far as I could tell, no, but I sav from the 
hypothetical standpoint. 

Q. You cannot tell from the pathological exam¬ 
ination that you made the nature of the blow at all, 
can you? 

A. No; I can say this: the nature of the blow 
was apparently more that of a blunt object rather 
than a sharp object because of the fact that these 
small ganglionic arteries were triturated and it 
was more like a flat force than a sharp force. 

Q. Do you mean to say you can tell the force 
from the manner of the deterioration of the cells? 

A. I didn’t say the deterioration of the cells; I 
say the character of the blood vessels. If you have 
a sharp force directed at a particular object, usu¬ 
ally if it is in the lateral aspect of the skull, a sharp 
force is penetrating and you get an injury on the 
surface of the brain and the delicate blood vessels 
there are injured, whereas if you get a blunt blow, 
the vessels that are likely to be injured are the 
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ganglionic vessels at the base of the brain that 
come off below. 

Q. Did you hear Doctor Stout testify that the re¬ 
sult may be a contre-coup ? 

A. Yes. 

Q. Is that possible? 

A. Yes, that is possible. 

Q. How could you tell the type of blow if contre- 
coup results? 

A. If it is a contre-coup the direct blow is more 
likely to be from a broad surface than a sharp 
surface. 

Q. A contre-coup? 

A. Yes. 

Q. A contre-coup would be in a different part. 

A. Yes, sir, on the opposite side of the brain. 
Therefore the broader blow is more likely to get on 
the opposite side; the sharp instrument is more 
likely to penetrate.” (R-77-78) 

On redirect-examination Dr. Hunter stated that there 
was a difference between the frontal bone and the 
bones on the side of the head so that blows directed on 
the frontal part of the skull are protected by a double 
matting of bone or soft material in between (R-78-79) 
and that blows therefore on the frontal bone are more 
likely to break the outer table first and then go 
through, if they are of sufficient force, the mushy mate¬ 
rial of the intervening space and the protective inner 
table, whereas a blow on the side of the head where the 
bone is almost of paper thinness very often will cause 
an inbulging or a re-action on the other side like con¬ 
tre-coup, and that in his opinion a sharp instrument 
is more likely to penetrate directly through the bone 
(R-79). Dr. Hunter, in answer to a hypothetical ques¬ 
tion describing the history of the two blows mentioned 
in the previous testimony, as to which of the two 
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blows in question, in his opinion, would more likely 
have caused the condition in Mr. Conn’s brain which 
he found when he dissected it, stated, in his opinion, 
the blow on the side of the head from the blunt force 
would have been more likely to have caused the condi¬ 
tion (R-79); on re-cross-examination Dr. Hunter was 
asked as to whether there could have been a contre- 
coup from the man’s head hitting a filing cabinet and 
Dr. Hunter stated that a contre-coup might have hap¬ 
pened, but it was not likely in his opinion (R-79-S0). 
Dr. Hunter on being questioned by the Deputy Com¬ 
missioner said that in contre-coup you are more likely 
to find a blood clot or hemorrhage on the opposite side 
of the head from where the blow was struck for the 
reason that the bones on the side of the head are con¬ 
siderably thinner; that they have a certain amount of 
give and when a person is struck on one side of the head 
the force is transmitted to the other side (R-SO). Dr. 
Hunter on further redirect-examination stated that he 
found the clot back of Mr. Conn’s left ear and that Dr. 
Murphy said that the hemorrhage took place in the 
middle cerebral artery, whereas he described it as the 
branches of the middle cerebral artery and he said 
that Dr. Murphy and Dr. McDonald did not make a 
careful dissection of the vessel but simply looked at it 
closelv and that was the reason the brain was sent to 
him because the Coroner’s office wanted an exact diag¬ 
nosis as to where it was and the possible cause of it 
(R-81-82). 

Edward J. Harding, testified on behalf of the em¬ 
ployer and insurance carrier that he was the managing 
editor of the Associated General Contractors of Amer¬ 
ica and office president of “The Constructor” and that 
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Mr. Conn had worked for him for about ten years and 
during the months of November and December, 1936, 
Mr. Conn was editor of “The Constructor” and in 
charge of the publicity for the Associated General Con¬ 
tractors of America; that the office rooms where they 
work run right along the hall and the rooms are con¬ 
necting (R-82-83); he testified that when Mr. Conn was 
first taken ill he was in Texas and that when he re¬ 
turned to his office the first report that he had of Mr. 
Conn’s illness was that it was infantile paralysis and 
that as days went on the next thing he heard was that 
it was cerebral hemorrhage of the brain; that he 
talked to Dr. Glenn on one or two occasions about it 
and that Dr. Glenn told him that he felt Mr. Conn would 
not be able to return to the office for a couple of 
months and Dr. Glenn felt that Mr. Conn was get¬ 
ting better; that around December 22nd or 23rd he 
asked Mrs. Conn to come to the office and that 
at that time he turned over to her Mr. Conn’s sal¬ 
ary and during the course of the conversation 
he asked Mrs. Conn what was the matter with her 
husband—that there were two or three rumors—and 
it was funny to him that the case could not be diag¬ 
nosed and at that time Mrs. Conn mentioned the fact to 
him about the filing cabinet episode (R-83-84) and that 
was the first time that he had any intimation that any¬ 
thing had happened in the office as he had understood 
that Mr. Conn was taken ill with something (R-84-85); 
that he called Mr. Swem to tell him to advise the insur¬ 
ance company immediately because there might be some 
question of compensation if it was a long drawn out ill¬ 
ness (R-S5); and that he questioned the employees of 
his establishment at the time with reference as to 
whether Mr. Conn had received an inquiry in his office 
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and he could not find any one who had any recollection 
whatever (R-87); that when the newspapers came out 
at the time of Mr. Conn’s death stating that it was 
caused by his hitting his head on a filing cabinet or scuf¬ 
fling he immediately figured out that the case was a 
serious one, but to his knowledge and from any in¬ 
formation he had he did not find any evidence of Mr. 
Conn having been injured in the office (R-87). Mr. 
Harding stated that he had heard the testimony of Mr. 
Cutler relative to the size of Mr. Conn’s office and 
stated that Mr. Cutler was under a misunderstanding 
because Mr. Conn’s office had been moved around the 
15th of August to the twelfth floor to a much larger 
office and that Mr. Conn’s office was about three-fourths 
the size of the hearing room where this testimony was 
taken (R-S8); Mr. Harding stated that before he left 
for Texas between December 1st, or December 5th, 6th 
or 7th, 1936, he asked Mr. Conn to get up an article for 
him and that Mr. Conn brought in the article only a day 
or two before Mr. Harding left; that Mr. Harding no¬ 
ticed the article was not up to par and he asked Mr. 
Conn what was the matter with him. Mr. Harding 
stated that Mr. Conn told him he had a very bad head¬ 
ache ; that the headache was quite severe and Mr. Hard¬ 
ing suggested that why didn’t he get his eyes examined, 
and Mr. Conn told him he had had the headaches until 
he had his eyes examined and he had been relieved, and 
that Mr. Conn further said he thought it was probably 
a return of his sinuses; Mr. Conn also stated it might 
be his eyes. Mr. Harding stated at that time Mr. Conn 
did not make any mention to him that he had injured 
himself and that that might be the cause of the head¬ 
ache (R-88-89) and that prior to the time he went away 
he noticed no change in Mr. Conn’s disposition (R-89). 
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On cross examination Mr. Harding said that he called 
Mrs. Conn into his office as previously mentioned be¬ 
cause it was near Christmas time and he felt that Mrs. 
Conn probably might want some money; that when he 
made an investigation he found no actual eye witness to 
any injury other than the statement of one of the em¬ 
ployees, Mr. Jennings, which came to him on January 
7th, 1937, that when they were moving the offices and 
were moving a section of a book case from one side of 
Mr. Conn’s office to another on their shoulders that the 
book case slipped and hit Mr. Conn on the left shoulder 
(R-90-91). 

Mabel Parker McCarthy, testified on behalf of the 
employer and insurance carrier, stated that she had 
been employed as secretary to Mr. Harding since July 
1st, 1936; that she saw Mr. Conn about once a day (R- 
95) and that she had no knowledge at all about any in¬ 
jury Mr. Conn received from striking his head on a fil¬ 
ing cabinet; that she never noticed a cut on Mr. Conn’s 
head between November 15 and December 18th, 1936; 
and that between these periods she did not notice any 
change in Mr. Conn’s disposition or in the way he 
acted, nor did he ever complain to her of headaches (R- 
95-95). 

Elizabeth R. Shaffer, testified on behalf of the em¬ 
ployer and insurance carrier, stated that she was work¬ 
ing at the same organization where Mr. Conn was em¬ 
ployed during the months of November and December, 
1936 (R-97) and that the first knowledge that she had 
of Mr. Conn’s claiming to have received an injury 
while working at the office as the result of striking his 
head on a filing cabinet was the morning that Mrs. 
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Conn came to the office (R-97); she never heard about 
his having headaches or did she ever see a cut or scratch 
on his forehead; that she saw him roughly two or 
three times a day and during the period of six weeks 
preceding his death she never noticed any change in 
his disposition of actions (R-97); she said she first 
learned about the filing cabinet episode from Mrs. Cash 
who had seen Mrs. Conn the night before at the hospi¬ 
tal and she thought Mrs. Conn told Mrs. Cash about 
it (R-98). 

Ella F . Ellis, testified on behalf of the employer and 
insurance carrier, stated that she had been employed 
by the Associated General Contractors of America for 
about four years and worked there during the months 
of November and December, 1936 and that she had 
known Mr. Conn ever since she had worked there; that 
she would see him two or three times a day and that 
during the period from October 18th to December 18th 
she never knew that Mr. Conn had received an injury 
while in the office, nor did she have any knowledge that 
he had struck his head on a filing cabinet while work¬ 
ing in the office, nor did she ever see a cut on his fore¬ 
head ; she had heard him complain of headaches on two 
or three occasions (R-98-99) and that the first time she 
heard anything about his striking his head on a filing 
cabinet was reading it in the newspapers after Mr. 
Conn’s death (R-99). 

George A. Jennings, testified on behalf of the em¬ 
ployer and insurance carrier, stated that he had worked 
with the Associated General Contractors of America 
since October 19,1936 (R-99-100) that he had no knowl¬ 
edge as to Mr. Conn ever having struck his head on a 
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filing cabinet in the office, nor did he know of any in¬ 
jury Mr. Conn had received while he was working down 
at the office. He testified that he saw Mr. Conn several 
times a dav and that he remembered a time when Mr. 
Conn and he were moving a book case which was the 
first day that he came to the office to work which was 
October 19th (R-100). He stated that on this occasion 
Mr. Conn asked him if he would help move the furni¬ 
ture in the office and he wanted to move certain shelves 
from one part of the office to another so Mr. Conn 
grabbed hold of the top shelf of the book case which 
was in sections and he took hold of the other end, then 
ihe top section slipped hitting Mr. Conn on the shoulder 
(R-100-101) and that when he, Mr. Jennings saw it 
slipping he got hold of the center of the shelf to steady 
it so it would not fall, after which Mr. Conn went away 
from the shelves and left Mr. Jennings to do it him¬ 
self. He stated that after the shelving was down they 
then placed the furniture around in the proper posi¬ 
tions; that Mr. Conn helped him move the rest of the 
furniture until everything was in order and then he left 
his office; that Mr. Conn at that time did not complain 
of being hurt; that he did not have any mark on his 
forehead as the result of the book case striking him on 
the shoulder, nor did he know of any occasion where 
Mr. Conn had been injured as the result of contact with 
the filing cabinet (R-101); that he first told Mr. Hard¬ 
ing about this book case episode on January 7th; that 
the facts regarding mention being made of this epi¬ 
sode occurred as the result of his giving a statement to 
Mr. Johnston that he knew nothing about any injury 
to any part of Mr. Conn’s body and after he had given 
this statement to Mr. Johnston, who was at their office 
taking statements for the insurance company, and 
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after he had left Mr. Johnston’s presence, he remem¬ 
bered about this book case episode so he immediately 
went into Mr. Harding’s office and told Mr. Harding 
about it and then he added that part to his original 
statement, which historv had been overlooked when he 
first gave the statement to Mr. Johnston (R-101-102); 
that during the two months preceding the time that Mr. 
Conn left the office he noticed no change in Mr. Conn’s 
disposition or in his actions nor did he ever hear him 
complain about headaches, nor did he ever see a cut on 
his forehead (R-102). On cross examination Mr. Jen¬ 
nings denied that he ever told Miss Wilson that Mr. 
Conn struck his head on a cabinet and he was positive 
that he did not make any such statement to her (R-103- 
104); that he did discuss Mr. Conn’s case with Miss 
Wilson and that Mr. Brosnan was at Miss Beck’s office 
when he remembered the incident of the book shelves 
on January 7th. He stated he had never told anybody 
that Mr. Conn struck his head on a filing cabinet (R- 
104). 

Herbert E. Foreman, testified on behalf of the em¬ 
ployer and insurance carrier, that he had been em¬ 
ployed by the Associated General Contractors of 
America close on to nine years (R-109) that he was 
Assistant Managing Director and that he had known 
Mr. Conn for the duration of his employment, namely, 
six or seven years; that he saw Mr. Conn every day 
and sometimes as many as a dozen times a day; that 
during the months of November, 1936 and December, 
1936 he did not know of any occasion when Mr. Conn 
had injured himself as the result of striking his head on 
a filing cabinet in the office nor did Mr. Conn ever com¬ 
plain to him that he had hurt himself in that period, but 
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that during a period of two years prior to his death he 
complained of headaches and advised Mr. Foreman 
that he was suffering from sinus and as Mr. Foreman 
had sinus difficulty also they used to discuss with each 
other what they were doing about it (R-109-110). Mr. 
Foreman stated that on being asked the question as to 
what part of the head he had the headaches stated that 
Mr. Conn usually put his hand up to the front of his 
head and he assumed that was where he was having his 
difficulty (R-110). Mr. Foreman said that he made 
some investigation among the employees of the office 
as to whether they had any knowledge of an accident to 
Mr. Conn and he could find no one who had any recol¬ 
lection of Mr. Conn receiving an injury; that he never 
saw a cut on Mr. Conn’s forehead; that he never heard 
him complain about receiving any injury in the office 
during the times he saw Mr. Conn (R-110-111); he fur¬ 
ther testified that Mr. W. A. Snow was the safety direc¬ 
tor for the Association and had a first aid kit in his 
office at all times and employees were advised that they 
were supposed to report to him all occasions when they 
have an injury and have him render first aid (R-lll). 
He stated he was present when Mr. Johnston took the 
statements for the insurance company in his office and 
that there was no coercion used in any way in connec¬ 
tion with the statements; that various employees were 
asked to come in one at a time; that there were various 
secretaries who took the statements and as the em¬ 
ployees came in he simply told them who Mr. Johnston 
was and that they should tell Mr. Johnston exactly 
what they knew; he said that questions were asked of 
the various employees and the various secretaries in 
the office took them down in shorthand and transcribed 
them and they were then brought back to the person 
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whose statement was taken; that he remembered Mr. 
Jennings coming in and giving a statement and then 
later coming back and making a supplemental state¬ 
ment to Mr. Johnston the same day that the original 
statement was taken (R-lll-112); that the first in¬ 
formation that he had that Mr. Conn had received any 
injury while in the employ of the company was when 
Mrs. Conn talked to Mr. Harding (R-112); that when 
Mr. Jennings was first interviewed by Mr. Johnston he 
was asked if he knew of any injury to Mr. Conn’s head 
or any other kind of injury and he did not remember 
any injury of any kind the first time he came in to make 
a statement to Mr. Johnston, but, when he came back 
and made a supplemental statement he remembered 
the incident involving Mr. Conn’s shoulder (R-112- 
113). Mr. Foreman on cross examination stated that 
he talked with Miss Beck right after Mrs. Conn’s visit 
and that she had no knowledge of any injury suffered 
by Mr. Conn nor did she even remember any injury to 
Mr. Conn’s shoulder (R-113). Mr. Foreman stated that 
there were two investigations at the office, one by him 
made after Mrs. Conn came to the office to see Mr. 
Harding which was around the 23rd of December and 
the other investigation which occurred in January after 
Mr. Conn’s death (R-114). 

Mary Agnes Williamson , testified on behalf of the 
employer and insurance carrier, stated she had worked 
at the office of the Associated General Contractors of 
America since September, 1933. At this point in her 
testimony, although all the other employees from the 
office of the Associated General Contractors of Amer¬ 
ica, where Mr. Conn worked, had been subpoenaed by 
the employer and insurance carrier, to give their testi- 
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mony, the Deputy Commissioner stated that as far as 
he was concerned he did not care to have the testimony 
of any other employees, except one or two, and that he 
thought he could dispense with the testimony of the 
other witnesses. He stated he would like to hear the 
testimony of Miss Beck, Mrs. Cash and Mr. Snow. 
The Deputy Commissioner asked the attorney for the 
employer and insurance carrier as to whether these 
other employees would testify that they knew nothing 
of any injury suffered by Mr. Conn to his head and 
on being told that their testimony would cover that 
point, Mr. Goldstein, attorney for the claimant, stated 
that he would admit that they knew nothing about it 
(R-116-117). 

TTY/ow A. Snow, testified on behalf of the employer 
and insurance carrier, that he had worked for the As¬ 
sociated General Contractors of America since July 
13, 1933, as safety director of the Association; that 
while he was working there and particularly during 
the months of November and December, 1936, he had 
occasion to see Mr. Conn at least once a day (R-119); 
that when Mr. Conn became ill during the month of 
December, 1936, he did not see him (R-119), that he 
never knew of any instance when Mr. Conn injured 
himself in the office, nor of any instance during the 
months of November and December, 1936, when Mr. 
Conn had cut himself on the forehead, nor did he ever 
sec a cut on Mr. Conn’s forehead during that time, 
nor did Mr. Conn ever have any conversation with 
him around the office relative to any injury he re¬ 
ceived there; that he remembered in the early part of 
November that Mr. Conn sauntered into his office one 
day rubbing his head and asked Mr. Snow what to do 
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for a headache and Mr. Snow told him he did not know 
much about headaches and that he had better see a 
doctor or take a pill or something like that (R-120); 
Mr. Snow stated that he had charge of the first aid kits 
in the office and that from October, going through No¬ 
vember and December, 1936, he never had occasion to 
treat Mr. Conn for an injury of any kind. Mr. Snow 
stated when persons were injured around the office 
■^they came in to see him for first aid, such as, if the 
girls cut their fingers, etc.; that he put bandages 
around their fingers, saw that the wound was washed, 
and had given aspirin pills and things like that (R- 
120). He stated on examination by the Deputy Com¬ 
missioner that the first inkling that he had that a claim 
was being made on the ground that Mr. Conn bad sus¬ 
tained an injury while in the course of his employment 
was when he heard of someone commenting on a news¬ 
paper item which had reported that Mr. Conn had 
struck his head or something like that (R-122); that 
the newspaper account of the alleged injury appeared 
in the paper shortly after Mr. Conn’s death in Janu¬ 
ary (R-122). Mr. Snow stated that when he was in¬ 
terviewed by Mr. Johnston on January 7, 1937, he was 
"asked as to whether he knew of Mr. Conn’s injuring 
himself in any way while working at the office and that' 
he told Mr. Johnston he did not know of anv injury 
(R-124). v ^ 

Marjorie Sexton Beck, testified on behalf of the em¬ 
ployer and insurance carrier, stated she worked in the 
office of the Associated Gene## Contractors of Amer¬ 
ica since September, 1929* afid^Jiat she was the asso¬ 
ciate editor of “The Constructor”; that from Febru¬ 
ary or March in 1934 when Mr. Conn started to work 
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as the editor of “The Constructor” she and Mr. Conn 
had worked together (R-125-126); that they worked 
in the same office since September, 1936, and prior to 
that time they were in adjoining rooms; that their 
desks were right across from each other; that the 
backs of the two desks were together and they sat 
facing one another; she testified that on December 18, 
1936, she remembered Mr. Conn becoming sick in the-, 
office; that he came to work at the usual time; that she* 
noticed nothing different about him; around about .10 
o’clock he went out of the rbom and was gjone for fif¬ 
teen to twenty minutes and when he came back he told 
her he had a terrible headache that suddenly same on 


him while he was talking to Mr.VSwem in another office 
(R-126); that Mr. Conn sat do\A at his desk; S&td his 
head, got some spirits of ammonia and "took it and 
seemed to be feeling worse all ofethe time; that she 
called in a couple of the men frdgfcthe office and they 
tried various remedies oii:Mr.;.CMpi and finally per- 
suaded him to go home and \v®gt. out of the office 
with Mr. Swem about 10:30 o’clcSr and she did not 
see Mr. Conn again before his clo^th (R-126). She 
stated that during the period of.mne she was associ¬ 
ated with him in the office aiM piorc particularly 
around November 1936 she knewif no instanc^wfcm 


Mr. Conn had receivecfany m«ry to his h^tWBR the 
result of striking a that never com¬ 

plained to her that i&Sgjjm&t his head and she had 
never seen a* cut ove«S^@BBit eye on his forehead 
(R-127); that she neyp^Hjpany evidence of any in¬ 
jury to Mr. Conn'dujipg tmi' mcnjttlis of Novcphber and 
December, la that he; always .complained of 

headaches an£^^®?he had sinus" trouble ever since 
she knew hm»$rnd tkat he always .complained of sinus 


headaches am 
she knew him! 


i 
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headaches and if he got a slight cold he had sinus 
trouble (R-127); that he never told her he had had 
any headaches as the result of any head injury. On 
cross examination she testified that she did not know 
of any injury received by Mr. Conn nor did she wit¬ 
ness any injury at all to Mr. Conn during the month 
of November, or any other month (R-130); that she 
first heard about the alleged injury from Mrs. Conn 
the day she came to the office to talk with Mr. Harding 
(R-130). She stated that she told Mr. Jennings that 
on the day they moved the furniture she did not re¬ 
member anything falling on Mr. Conn (R-132). On 
examination by the Deputy Commissioner she testified 
that she was in the same room with Mr. Conn most of 
the day; that the room was approximately 18 feet long 
and 12 to 13 feet wide; that there were two book cases 
in the room consisting of sets of shelves, a filing case 
and two steel cabinets, one very small, no higher than 
the desk and a tall one and she thought there was a 
small table; that originally the filing cabinet was be¬ 
hind her desk but they moved the furniture in October, 
which was the time mentioned by Mr. Jennings in his 
statement, and that the filing cabinet was moved over 
against the wall on the opposite side of the room from 
where their desks were and it was to her left, more lo 
the front of her (R-133-134); that if some one was at 
the cabinet and she was working at her desk she would 
be able to see everything that occurred; she stated 
when the book cases were being moved in October and 
the other furniture she was in and out of the room and 
that she only had an opportunity to observe Mr. 
Conn’s movements when she was in the room (R-134- 
135). She stated that if Mr. Conn had sustained an 
injury or laceration by striking his head against the 
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filing cabinet she certainly would have known about it 
if she had been in the room (R-135). She further 
stated that when Mr. Jennings asked her as to whether 
she remembered about any book case striking Mr. 
Conn’s shoulder or other part of the body on the day 
they moved the furniture, she told him that she did 
not recall that at all (R-135) and that she never heard 
Mr. Conn make any mention about being struck by any 
part of the book case (R-136). Miss Beck on redirect- 
examination stated that after the statements were 
signed for Mr. Johnston for the insurance company 
on January 7, 1937 Mr. Jennings came to her and 
asked her if she remembered about moving the furni¬ 
ture the day their offices were moved and he asked Miss 
Beck if she remembered Mr. Conn being struck by a 
piece of furniture the day the moving took place and 
she stated that she was not sure as to what piece of 
furniture was mentioned when Mr. Jennings asked her 
about the moving, but she does remember that they 
moved in the early part of October, 193G and that the 
moving took place the first week that Mr. Jennings 
came to work at the Association; she stated that if Mr. 
Jennings said everything was moved the first day he 
came to work for the Association and fixed that day, 
that that would be the date (R-138-139). Miss Beck 
also stated that if in the middle of November Mr. Conn 
had received a cut from a half inch to an inch long 
over his right eye on his forehead she certainly thought 
she would have seen it because she sat right across the 
desk from him, although she stated on re-cross-exam- 
ination that if the cut was around the hairline she 
might not have noticed it (R-139-140). 

Marguerite 0. Cash , testified on behalf of the em¬ 
ployer and insurance carrier, stated she had worked 
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at the Associated General Contractors of America for 
a period of five years; that she was not working there 
at the present time; she testified she had resigned on 
May 5th, 1937; she stated that she was working at the 
office of the Association in the months of November 
and December, 1936; that she went to work for them 
ill 1932; while there she became acquainted with Mr. 
Conn, although they did not work in the same office; 
she stated that he had one of the back offices and she 
was up in the reception room (R-140-141): she stated 
she did not see him on December 18th but heard he had 
been taken ill on that day although she did see him the 
day before, in fact, she said ‘we rode him home the 
night before’ as Mr. Conn lived at 2nd & Hamilton Sts. 
X.W., which was on our way home and that they occa- 
sionallv drove him home. She stated to her own 

V 

knowledge she knew of no occasion when Mr. Conn 
was injured in the office and that he never mentioned 
anything to her at all like that; that she never noticed 
Mr. Conn having a cut over his right eye and that she 
saw him whenever he came up to the front part of the 
office, which sometimes happened once a day, but at 
other times two or three days would go by when she 
did not see him; to her knowledge she knew of no in¬ 
jury received by Mr. Conn although she heard about 
the alleged injury from other people (R-141) and the 
first time she heard of any alleged injury to Mr. Conn 
was when his wife told her; that his wife told her he 
hit his head in the office on a filing cabinet and he came 
home one night with a terrific headache, but Mr. Conn 
never mentioned anything to her about it and later on 
she saw an article in the newspaper in which it was 
claimed that he hurt himself while at the office; that 
she thought maybe Mr. Conn had told her once or 
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twice he had a headache but she did not believe it was 
near the time he was taken ill (R-142); that it was 
about January 7th, 1937 that Mr. Johnston of the in¬ 
surance company took a statement from her (R-142); 
she stated that she had talked about the case with Mr. 
Brosnan and that he told her he thought she would be 
subpoenaed (R-143); on cross examination she was 
asked as to whether she ever talked about the case 
with any of the employees concerning Mr. Conn’s in¬ 
jury from a filing cabinet and she said that after she 
had given her testimony (she had previously fixed this 
date as January 7, 1937) that she and Mr. Brosnan 
were talking about it and she stated that it was then 
she heard what Mr. Jennings had seen, through Mr. 
Brosnan (R-144). Objection was made to this testi¬ 
mony at this point on the ground that it was clearly 
hearsay evidence as she was attempting to tell what 
Mr. Brosnan told her. The Deputy Commissioner, how¬ 
ever, simply stated that the objection was noted and 
he would permit the answer. Her answers then were 
as follows: 

“A. Well, we were discussing the case, and I 
said it was awfully funny that nobody knew any¬ 
thing about it, and he said “Well, I think Mr. 
Jennings knows something”, and I said, “What 
makes you say that?” and he said, “Because Mr. 
Jennings said to me he hadn’t been called in for 
testimony because he was very new, and the peo¬ 
ple evidently thought he would not know anything, 
and that he was helping Mr. Conn move furniture 
and he knew that Mr. Conn had hurt himself in 
some way.” 

Q. When was that? That was before you gave 
your statement? 

A. No, it couldn’t have been before; it must 
have been afterwards, because Mr. Jennings prob- 




44 


ably gave his statement after I gave mine. I 
should say it was during the week or the next 
week, shortly thereafterwards. 

Q. After his death? 

A. After we gave our testimonies. 

Q. You mean after you gave those statements.’ 

A. That is right. 

Q. To this gentleman here (indicating). 

A. That is right. 

Q. Did you ever discuss it with Miss Beck ! 

A. No, no more than to ask her if she knew of 
Mr. Conn hitting himself? 

Q. That is what I mean. 

A. Yes, and she said, “no” that she did not 
know.” (R-144-145) 

On redirect-examination Mrs. Cash testified that Mr. 
Brosnan was a very good friend of Mr. and Mrs. Conn 
and that when Mr. Conn was ill at the hospital Mr. 
Brosnan used to go up very nearly every day (R-146) 
and she understood that Mr. Johnston did not take a 
statement from Mr. Jennings the same dav he took 
her statement at the office (R-146); she also testified 
that when she was first told about the alleged injury 
to Mr. Conn by Mrs. Conn that Mrs. Conn asked her if 
she noticed a small cut on the side of Mr. Conn’s fore¬ 
head and she told Mrs. Conn that she had not noticed 
it at all (R-147); she also testified that after Mr. Conn 
was taken sick at the office and while he was at the 
hospital and after she had learned that it was claimed 
that Mr. Conn had struck his head on a filing cabinet 
at the office, she went back to the office and mentioned 
the fact to Mr. Brosnan and several of the girls around 
there that she was friendly with (R-147-148); she also 
thought she mentioned it to Mr. Harding, but was not 
sure about it (R-148); she also stated that before Mr. 
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.Tolmston of the insurance company came to take state¬ 
ments from the employees in the office, which was on 
January 7th, 1937, Mr. Harding; called all of the em¬ 
ployees in for a staff meeting and she thought that 
no one knew anything about Mr. Conn hitting his head 
(R-14S); that all she knew of Mr. Conn’s alleged in¬ 
jury was what Mrs. Conn had told her and she stated 
that after talking with Mrs. Conn she had told several 
of the employees around the office about what Mrs. 
Conn told her, including a Miss Wilson, but she stated 
that Miss Wilson never told her that Mr. Jennings had 
told Miss Wilson that he had struck his head on a fil¬ 
ing cabinet (R-149). 


ARGUMENT. 

In the case of Crowell v. Benson, 52 Supreme Court 
Reporter, 285, involving the same Compensation Act 
which is before the Court in the instant case, the Su¬ 
preme Court of the United States, in discussing sec¬ 
tion 21 of the Compensation Act, previously quoted, 
said: 


‘‘The Congress did not attempt to define ques¬ 
tions of Law, and the generality of the description 
leaves no doubt of the intention to reserve to the 
Federal Court full authority to pass upon all mat¬ 
ters which this Court had held to fall within that 
category. There is thus no attempt to interfere 
with, but rather provision is made to facilitate, 
the exercise of the court of its jurisdiction to deny 
effect to any administrative finding which is with¬ 
out evidence, or “contrary to the indisputable 
character of the evidence”, or where the hearing 
is “inadequate,” or “unfair,” or arbitrary in any 
respect.” 


46 


The Deputy Commissioner has not always been up¬ 
held in his decisions on eases in this jurisdiction and 
his interpretation of causal connection between alleged 
injuries suffered by employees and their work has not 
always been accepted by this Court or the U. S. Court 
of Appeals for the District of Columbia. 

It is conceded that the decisions of the Deputy Com¬ 
missioner, when based upon substantial evidence, 
should be affirmed. 

One of the principal questions involved in this case 

is: Can hearsay testimony be considered such substan- 
• • 

tial or competent evidence as to justify the Deputy 
Commissioner’s award? 

It is a well recognized fact in this jurisdiction that 
a compensation award made by the Deputy Commis¬ 
sioner, based on conjecture and inconsistent with the 
established facts, is not in accordance with law under 
the provisions of section 21 of the District Compensa¬ 
tion Act. 

This Court so held in the case of New Amsterdam 
Casualty Company v. Hoage, Deputy Commissioner 
for the District of Columbia , 60 D. C. Appeals, 40. In 
that case it was held that the Deputy Commissioner’s 
decision in favor of the claimant was based upon con¬ 
jecture and it reversed the findings of the Commis¬ 
sioner. This case was decided on January 6th, 1931 
and I believe was the first compensation case decided 
by this Court under the compensation law which was 
passed and approved by Congress on May 15th, 1928. 
See also for reversal of Deputy Commissioner’s de¬ 
cisions: Liberty Mutual Insurance Company v. Hoage, 
62 D. C. Appeals 189; Hoage, et al. v. Liberty Mutual 
Ins. Company, 64 D. C. Appeals 395. 
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A case almost parallel to the instant case and in¬ 
volving the construction of section 23(a) of the Act 
is the case of Mrs. Hattie E. Fort v. Mid-City Sales 
Company, employer, Fidelity and Casualty Company 
of New York , insurance carrier , and Robert J. Iloage, 
Deputy Commissioner, Equity ir 52,552, which suit was 
filed on March 5th, 1931 in the Supreme Court of the 
District of Columbia. This was a case where a widow 
claimed compensation for the death of her husband. 
The injury was claimed as of October 9, 1930—that it 
terminated in his death on October 14, 1930 from a 
streptococcus hemolyticus infection. The widow claimed 
that her husband, while working as a mechanic in re¬ 
pairing an automobile, had injured his elbow on Octo¬ 
ber 9, 1930. The widow in this case testified that on 
October 9, 1930 at their home, her husband, William 
Henry Fort, had told her that he had scratched his 
arm on a brass lamp on a car he was working on. A 
Dr. Kelley made a report on October 10, 1930 to the 
insurance company in which he stated that Mr. Fort 
had told him that several days previous he had struck 
his right elbo-w against an automobile which caused a 
laceration. At the hearing Dr. Kelley stated that Mr. 
Fort had told him he thought he struck his elbow while 
working at the shop and that he thought he had 
scratched his elbow while working the day before. 
John H. Fort, a son, testified that on October 10, 1930 
his father, William H. Fort, had told him that he had 
hurt his arm the evening before on a lamp in the shop 
and that his father showed him the place just above 
the shoulder where it was injured. Dr. F. X. Courtney 
testified that he examined Mr. Fort on October 11th, 
1930 and found him suffering from a recent infection 
in an abrasion on his elbow. The manager of the em- 
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plover stated that Mrs. Fort reported her husband's 
injury to him on October 10th, 1930. It was proven 
that Mr. Fort worked on an automobile in the shop on 
October 9th, 1930 and there was evidence on behalf of 
the employer that another man working with him in 
the shop on that day knew nothing about any injury 
received by Mr. Fort, nor did Mr. Fort report that he 
had hurt himself. In this case the Commissioner said: 

‘‘no competent evidence has been introduced by 
the claimant herein which establishes or tends to 
establish the allegation that the said employee 
sustained an injury which arose out of and in the 
course of his employment in the manner alleged 
bv her * * # ” 

m 

and he also held that no formal or informal notice of 
injury was given by the employee to the employer at 
or about the time the injury was alleged to have been 
sustained. The claim was rejected by the Commis¬ 
sioner. Claimant appealed from this decision by bill 
of complaint under section 21 of the Act and motion to 
dismiss was filed by the U. S. Attorney, in which it 
was stated, among other reasons for the dismissal of 
the bill, that according to the testimony due notice of 
injury was not given to the employer as required by 
law and that the claimant was not entitled to compen¬ 
sation based upon the evidence. The insurance car¬ 
rier also filed a motion to dismiss alleging, among 
other reasons, that the statements of the deceased con¬ 
cerning the injury was not corroborated by any other 
evidence as required by section 23(a) of the Compen¬ 
sation Act. Justice Bailey in sustaining the motions 
to dismiss said: 

“ * * * In my opinion there was no evidence be¬ 
fore the Commissioner tending to corroborate the 
declarations of the deceased”. 
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In view of the motion to dismiss filed by the U. S. 
attorney’s office in the Fort case on the ground that 
due notice of injury was not given to the employer as 
required by law and that the claimant was not entitled 
to compensation based upon the evidence, it is not 
clear how the U. S. attorney’s office could come into 
the lower Court in this case and take just the opposite 
viewpoint, where the hearsay evidence in the instant 
case before the Court is not even as strong as the hear¬ 
say and other evidence produced in the Fort case 
above described. The U. S. Attorney’s position in 
these two cases is inconsistent as if the Deputy Com¬ 
missioner's decision in the Fort case rejecting the 
award of Compensation was sustained at the request 
of the U. S. Attorney that the evidence in the case was 
hearsay and that no notice was given, then the U. S. 
Attorney should take the same position in this case 
and permit the Deputy Commissioner’s decision in the 
instant case to be reversed by this Court because it is 
entirely based on hearsay evidence not corroborated 
by other factual testimony such as is meant by section 
23(a) of the Act. 

Briefly summing up the instant case now before the 
Court, the only testimony before the Deputy Commis¬ 
sioner on which he could predicate an award, was all 
hearsay testimony given by relatives of the deceased, 
who were interested persons in the recovery, namely, 
the widow, the thirteen year old daughter, and his 
brother-in-law, who talked with Conn a number of 
days after the alleged occurrence. None of these three 
persons were at the office and saw the alleged incident 
about the filing cabinet on November 15, 1936 and their 
testimony was only to the effect that he told them 
about this incident. This evidence was even weaker 
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than in the Fort case because in the Fort case above 
cited the man told his wife that he had hurt his arm 
on a car that day and the next day he repeated the 
statement to his son and showed the son the abrasion 
on his arm and he was also treated immediately by doc¬ 
tors who found an abrasion and found the infection. 
In the Fort case the widow was not able to prove by 
any one who worked with her husband that he received 
an injury or that he ever reported an injury, although 
she told the employer the next day following the al¬ 
leged injury of the occurrence. The instant case is 
much weaker in that respect because the evidence 
showed that although the widow claimed her husband 
reported the alleged filing cabinet incident to her on 
the 15th of November, Mr. Conn never told any one 
at the office about the alleged injury on that date or 
anv other date; that he worked every dav until the 18th 
of December; that no report of injury was made either 
to the first aid man or to anyone else at the office by 
Mr. Conn; that he did not consult a doctor and that the 
first the employer knew of any alleged injury to Mr. 
Conn’s head was on December 23rd, 1936 after Mr. 
Conn had become unconscious, when Mrs. Conn called 
at the office and told the employer about the alleged in¬ 
cident which she claimed her husband had told her 
about on November 15th. 

None of the employees at the office saw Mr. Cohn 
receive an alleged injury on November 15th, nor did 
Mr. Conn ever tell them about hurting himself on that 
day. The question of headaches after the date of the 
alleged injury was attempted to be brought into the 
picture by the claimant, but the evidence showed that 
{ids man had been suffering from headaches for a pe- 
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riod of at least five years and Mrs. Conn’s own state¬ 
ment to Dr. Stout also bore this out. 

Although Mr. Conn complained of headaches on one 
or two occasions between November 15th, 1936, the 
date of the alleged injury, and December 18th, the date 
lie was taken sick, not once did he attribute these head¬ 
aches to any injury when discussing his headaches 
with other employees and he also had discussed his 
headache with the manager of the employees at the 
office and made no mention of any alleged injury on 
November 15th, 1936. Miss Beck, the assistant editor 
of the paper of which Mr. Conn was editor, sat right 
across the desk from him, saw no cut on his forehead, 
worked with him every day from November 15th to 
the date he was taken sick at the office and heard no 
mention of any alleged injury on November 15th. As 
a matter of fact it is interesting to call attention at this 
point to the fact that the Deputy Commissioner in his 
award fixed the date, of the alleged injury as November 
loth, 1030, although November 15tli , 1930 is a Sunday 
and there was no evidence produced by the claimant 
that Mr. Conn worked on Sunday, November 15th, 
1936. 

It is the contention of the plaintiffs in this case that 
the Deputy Commissioner’s decision was based upon 
evidence of the flimsiest kind of hearsay testimony and 
conjecture. The testimony of Mrs. Conn on her direct 
examination may well be questioned in view of the tes¬ 
timony given by Dr. Stout who talked with her at Gar¬ 
field Hospital where she told him, in addition to the fil¬ 
ing cabinet episode, about the blow her husband re¬ 
ceived on the side of his head as the result of a boxing 
match about six weeks previous. Dr. Stout remem¬ 
bers distinctly that she told him of this incident, that 
he made notes and a report on the matter, and quota- 
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tions from his report as given in his testimony is made 
a part of this brief. Mrs. Conn denied she made such 
statements to Dr. Stout. (R. 19) 

The testimony of Dr. Glenn, the physician called in 
by the family to treat Mr. Conn on December 18tli, 
should also be given serious consideration as it will be 
noted from his testimony that after Mr. Conn received 
the spinal puncture on December 18th and came out ot 
the coma and while in full possession of his senses, he 
told Dr. Glenn that he had received a severe blow on 
the side of his head in a boxing match about six weeks 
before to which he attributed part of his trouble and 
he never gave the Doctor any history about the al¬ 
leged filing cabinet episode. The nurse, Elizabeth 
Mitchell, heard Mr. Conn make this statement to the 
Doctor, and although she was in continual attendance 
on Mr. Conn, she never heard him make any other 
statement as to the alleged filing cabinet incident. She 
knew nothing about the filing cabinet episode until she 
heard it from Mrs. Conn and Dr. Glenn first heard ot 
the filing cabinet episode either from Mrs. Conn or 
Mr. Conn’s mother after Mr. Conn had lapsed into a 
coma. 

In the case of Hartford Accident & Indemnity Com¬ 
pany v. Hoage, et at, 66 D. C. Appeals 154, a case 
where this Court reversed the decision of the Deputy 
Commissioner, this Court made the following state¬ 
ment: 

“The Longshoremen’s Act followed in the main 
the Workmen’s Compensation Law of the State of 
New York (Consol. Laws N. Y. c. 67). It is fa¬ 
miliar law that whenever Congress, in legislating 
for for the District of Columbia, has borrowed 
from the statutes of a state provisions which have 
received in that state a known and settled con- 
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struct ion before their enactment by Congress, that 
construction will be deemed to have been adopted 
by Congress, together with the text which it ex¬ 
pounded, and the provisions will be construed as 
they were understood at the time in the State. 
Capital Traction Co. v. Hof. 174 U. S. 1, 19 S. Ct. 
580, 43 L. Ed. 673; see, also, Henrietta Min. & Mill. 
Co. v. Gardner, 173 U. S. 123, 19 S. Ct. 327, 43 L. 
Ed. 637; Brown v. Walker, 161 U. S. 591, 16 S. Ct. 
644, 40 L. Ed. 819; Marlin v. Lewallen, 276 U. S. 
58, 48 S. Ct. 248, 72 L. Ed. 467.” 

The first seven lines of section 23 (a) of the Com¬ 
pensation Act in effect in this District is similar to 
section 68 of the New York Compensation Law. Under 
section 68 of the New York Compensation Law it pro¬ 
vides “that a commission, or a commissioner, or a 
deputy commissioner in making an investigation or in¬ 
quiry or conducting a hearing shall not be bound by 
common law or statutory rules of evidence or by tech¬ 
nical or formal rules of procedure except as provided 
by that chapter of the law, but may make such investi¬ 
gation or inquiry or conduct such hearing in such man¬ 
ner as to ascertain the substantial rights of the par¬ 
ties.” This particular section of the Act was passed 
upon by the Courts of New York in the following 
cases: Carroll v. Knickerbocker Ice Company, 218 
N. Y. 435, 113 N. E. Rep. 507, decided July 11th, 
1916; Jack v. Morrow Mfg. Company, 185 N. Y. S. 
588, decided January 5th, 1921; Belcher, et al. v. Car¬ 
thage Machine Company, 120 N. E. 735, decided Oc¬ 
tober 29th, 1918; State Treasurer v. West Side Truck¬ 
ing Co., 135 N. E. 244, decided April 18th, 1932, and 
these cases should be of particular interest to the 
Court in the instant case because they passed upon 
the question as to whether hearsay evidence, such as 
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statements made by the deceased to his wife, relatives 
or friends, without any other substantial evidence, 
could sustain an award of compensation made by a 
commission, commissioner, or deputy commissioner, 
particularly in view of this Court’s decision in the case 
of Hartford Accident & Indemnity Company v. Iloage, 
et ul., 66 D. C. Appeals 154, above sited. 

It can be gathered from these decisions that while a 
commission may have free rein in making its investi¬ 
gations and in conducting its hearings and can, in its 
discretion, receive any kind of evidence under the 
wording of the Act, it cannot make an award based on 
hearsay evidence. 

The latter part of section 23 (a) of the District Com¬ 
pensation Act, which provides that declarations of a 
deceased employee “shall be received in evidence, and 
shall, if, corroborated by other evidence, be sufficient to 
establish the injury”, means that declarations of a de¬ 
ceased person may be received in evidence but in or¬ 
der to establish the injury other evidence must be sub¬ 
mitted corroborating the declarations of the deceased 
and this “other evidence,” according to the decisions, 
surely must mean legal and competent and substantial 
evidence. 

In the case of Carroll v. Knickerbocker Ice Co., 218 
N. Y. 435, 113 N. E. Rep. 507, decided July 11th, 1916, 
the appellate court of New York had occasion to pass 
upon the question of hearsay testimony. The facts of 
the case in the Court’s opinion are given below and re¬ 
semble to a great extent the decision complained of in 
this particular case. Excerpts from this decision are 
quoted below: 

“This is an appeal by the Knickerbocker Ice 
Company from an order affirming the decision 
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and award of the Workmen’s Compensation Com¬ 
mission in the matter of the claim of Bridget Car- 
roll, which was occasioned, as it is alleged by in¬ 
juries received while he was in the employ of the 
appellant. The Knickerbocker Ice Company is a 
self-insurer under the Workmen’s Compensation 
Law. The decedent was employed by the ice com¬ 
pany as driver of an ice wagon, and the claim is 
that he suffered an injury on September 22, 1914, 
while delivering ice. The Commission made cer¬ 
tain findings of fact upon which it based an award 
to the claimant. One of such findings of fact is as 
follows: 

“ (2) On said date while said Carroll was put¬ 
ting ice in the cellar of a saloon at 20 East 
Forty-Second Street, borough of Manhattan, 
City of New York, the ice tongs slipped and a 
300 pound cake of ice fell upon him, striking 
him in the abdomen, causing an epigastric hem¬ 
orrhage and a rigidity of the abdomen. He was 
taken to a hospital, and there developed delirium 
tremens and died on the 2Sth dav of September, 
1914.” 

Section 21 of the Workmen’s Compensation Law 
(L. 1914 C. 41) provides that in any proceeding 
upon a claim for compensation under the law, “it 
shall be presumed in the absence of substantial 
evidence to the contrary (1) that the claim comes 
within the provisions of this chapter” etc. There 
was in this case substantial evidence to overcome 
this statutory presumption. A helper on the ice 
wagon and two cooks employed in the saloon 
where the ice was delivered testified before the 
Commission that they were present at the time and 
place when it was alleged the plaintiff was in¬ 
jured, and that they did not see any accident what¬ 
soever happen to him, and that they did not see 
any cake of ice fall. The physicians who subse¬ 
quently examined the decedent testified that there 



were no bruises, discolorations, or abrasions on 
the surface of his body. 

The finding - of the Commission is based solely 
on the testimony of witnesses who related what 
Carroll told them as to how he was injured. Car¬ 
roll’s wife testified that when he came home from 
his work he told her that he was putting a 300 
pound cake of ice in Daly’s cellar, and the tongs 
slipped and the ice came back on him. The physi¬ 
cian who was called to treat the injured man at 
his home, a neighbor who dropped in, and the 
physicians at the hospital, where he was taken 
later in the day, testified that he made like state¬ 
ments to them # * * 

(4) We have only to consider whether the law 
of this state excluding such testimony has been 
changed in cases coming within the Workmen’s 
Compensation Law by section 68 of that law. That 
section is as follows: 

Skc. 68. Technical Rules of Evidence ok 
Procedure Xot Required. Tile Commission, or 
a commissioner, or deputy commissioner in 
making an investigation or inquiry or conduct¬ 
ing a hearing shall not be bound by common law 
or statutory rules of evidence or bv technical or 
formal rules of procedure, except as provided 
by this chapter; but may make such investiga¬ 
tion or inquiry or conduct such hearing in such 
manner as to ascertain the substantial rights of 
the parties.” 

This section has plainly changed the rule of evi¬ 
dence in all cases affected by the Act. It gives 
the Workmen’s Compensation Commission free 
rein in making its investigations and in conduct¬ 
ing its hearings, and authorizes it to receive and 
consider, not only hearsay testimony, but any kind 
of evidence that may throw light on a claim pend¬ 
ing before it. The award of the Commission can- 
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not bo overturned on account of any alleged error 
in receiving evidence. 

(5) This is all true, but, as I read it, section 68, 
as applied to this case does not make the hearsay 
testimony offered by the claimant sufficient ground 
to uphold the award which the Commission made. 
That section does not declare the probative force 
of any evidence, but it does declare that the aim 
and end of the investigation bv the Commission 
shall be “to ascertain the substantial rights of the 
parties.” No matter what latitude the Commis¬ 
sion may give to its inquiry, it must result in a 
determination of the substantial rights of the par¬ 
ties. Otherwise the statute becomes grossly un¬ 
just and a means of oppression. 

The act may be taken to mean that while the 
Commission’s inquiry is not limited by the com¬ 
mon law or statutory rules of evidence or by tech¬ 
nical or formal rules of procedure, and it may, in 
its discretion, accept any evidence that is offered, 
still in the end there must be a residuum of legal 
evidence to support the claim before an award can 
be made. As was said by Justice Woodward in 
his able dissenting opinion at the Appellate Divi¬ 
sion : 

“There must be in the record some evidence 
of a sound, competent and reeognizedlv proba¬ 
tive character to sustain the findings and award 
made, else the findings and award must in fair¬ 
ness be set aside by (the) court.” 

It is not necessary to consider in this case the 
constitutional limitations upon the power of the 
Legislature to change the rules of evidence. It is 
sufficient to say that the intention of the Legisla¬ 
ture as revealed in the Workmen’s Compensation 
Law was not so revolutionary in character as to 
declare that an award can be sustained which is 
dependent altogether on hearsay testimony, where 


58 


the presumption created by section 21 ot the stat¬ 
ute is overcome by substantial evidence. 

(G) The only substantial evidence before the 
Workmen's Compensation Commission was to the 
effect that no cake of ice slipped and struck the de¬ 
cedent, and there were no bruises or marks upon 
liis body which indicated that he had been so in¬ 
jured. The findings to the contrary rest solely on 
the decedent's statement made at a time when he 
was confessedly in a highly nervous state, which 
ended in his death from delirium tremens. Such 
hearsay testimony is no evidence. Matter of case, 
214 X.Y. 199, 108 X. K. 408. 

(7) It is suggested that tlie hearsay testimony 
was admissible as part of the res gestae; but, ac¬ 
cording to the rules of the courts of this state, the 
statements of tiie injured man in this case were 
not part of the res gestae, but were simply narra¬ 
tives of an event past and gone. Greener v. Gen¬ 
eral Electric Co.. 209 X. \\ 125, 102 X. E. 527, 4G 
L. R. A. (X. S.) 975. 

(8) Since this appeal was taken the Workmen's 
Compensation Commission has been superseded 
by tlie Industrial Commission, but that change 
does not affect any of the questions that have been 
considered. 

I recommend that the order appealed from be re¬ 
versed. and the claim for compensation be dis¬ 
missed. with costs against state industrial commis¬ 
sion. and that the question certified to this court 
be answered in the negative." 

It will be noted also in the decision of Carroll v. 
Knickerbocker Ice ('nn)panfj. quoted above, that the 
Court also passed upon the meaning of section 21 of 
the X. Y. Workmen's Compensation Law, which is the 
same as section 20 (a) of the District Compensation 
Act, quoted for the information of the Court in this 
brief on page 6. 
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In the case of Jack v. Morrow Mfg. Co., et al., 185 
X. Y. S. 588, decided by the Supreme Court for the 
State of New York, Appellate Division, January 5th, 
1921, a claim for compensation was submitted by the 
widow of the deceased who alleged that her husband 
had received injuries while working for the employer 
from which he died. The widow testified as to state¬ 
ments made to her by her husband as to the manner in 
which he received his injury. Compensation was 
awarded but the above mentioned Court in reversing 
the award of compensation said: 


“It was necessary for the claimant to prove, 
either that the accident to her husband occurred 
on the premises of liis employer or away from the 
premises in the course of his employment * * * 
that the accident occurred upon the employer’s 
premises finds support only in the declarations 
made by the deceased ' ' ’ Since a fact, essential 
to be proven in order to support this claim, has 
been shown bv hearsav declarations alone, the 
claim without further proof must necessarily fail. 
Carroll v. Knickerbocker Ice Company, 218 X. Y. 
435; Belcher v. Carthage Machine Company, 224 
X. Y. 226; Hansen v. Turner Const. Co., 224 X. Y. 
231.” 


In the case of Belcher et al v. Carthage Machine 
('oatpang, et al.. 120 X. E. 735, decided by the Court 
of Appeals of Xew York on October 29, 1918, the Court 
of Appeals of Xew York reversed an award of compen¬ 
sation made to the widow, which had been affirmed by 
the Appellate Division, and in reversing the lower 
Court’s opinion, Justice McLaughlin said: 

“On the 7th of Xovcmbcr, 1916 Thomas II. Bel¬ 
cher died. His widow made a claim on behalf of 
herself and another dependent against the em- 
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ployer for an award growing out of his death. The 
State Industrial Commission upon the theory that 
it was due to an injury received on the 7th of June 
preceding, while in the employ of the Carthage 
Machine Company, made an award to his widow 
and minor dependent under the Workmen’s Com¬ 
pensation Law (Consol. Laws. c. 67). The em¬ 
ployer and insurance carrier appealed to the Ap¬ 
pellate Division, where the same was affirmed, and 
they appealed to this Court. 

The Industrial Commission, after hearings had 
by it, at which several witnesses were sworn, some 
in favor and others against allowing the claim, 
found certain conclusions of fact, which, so far as 
material, are, in substance, as follows: that on the 
7th of June, 1916, the claimant’s husband was a 
superintendent and general manager of the Car¬ 
thage Machine Company: that while thus acting 
in its plant at Carthage, New York, he was struck 
by a casting which had fallen from a pile of cast¬ 
ing and injured; that the injury then received re¬ 
sulted in sarcoma of the ribs and pleura, which, on 
the 7th of November following caused his death. 

The appellants challenged the correctness of this 
conclusion and urged there is nothing to indicate 
that the death of claimant’s husband was due to 
any injury which he received at the time and place 
alleged, except that shown by hearsay evidence. 
In this respect the appellants are correct. There 
is nothing to sustain this award except hearsay 
evidence. The question, therefore, is squarely 
presented whether an award made under the 
Workmen’s Compensation Law can be sustained 
upon hearsay evidence, uncorroborated by facts, 
circumstances or other evidence. I do not think it 
can. 

A perusal of this record shows there is nothing 
to sustain the conclusion of the Industrial Com¬ 
mission that the deceased was injured while in the 
employ of the Machine Company on the 7th of 
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June, 1916, other than his own declaration to that 
effect. It does appear that he stated to his wife 
and other witnesses that while he was at work in 
the Company’s plant on that date a casting fell by 
reason of the breaking of a chain, and to avoid 
being injured he exerted himself to such an ex¬ 
tent his side was injured. It also appears that he 
died of an injury to his side. In this connection, 
however, it is to be noted that he consulted a physi¬ 
cian five days after the injury is alleged to have 
been sustained, and that he then stated to him that 
the injury to his side of which he was complain¬ 
ing was due to his being thrown against an auto¬ 
mobile lamp while cranking an automobile. This 
physician testified that he made a thorough exam¬ 
ination of the deceased, and did not then discover 
a fractured rib or any other serious injury to the 
side. The deceased did not consult another physi¬ 
cian until some time during the following August, 
when an examination disclosed a fractured rib. In 
the meantime it appears he had been in at least 
two automobile accidents, and when complaining 
about his side, declared it was due to one of such 
accidents; and to sustain this statement the fore¬ 
man of the employer’s plant testified that the cast¬ 
ing did not fall when the deceased was present. 
Another employee testified he was at work in the 
plant at the time when the accident is alleged to 
have occurred, and he never heard of it; and the 
one whose duty it was to make a report of all acci¬ 
dents also testified that she never heard of it. If an 
accident had occurred as here claimed, to the 
superintendent and general manager, it is fairly 
to be inferred that some one other than himself 
would have heard of it, and yet not a single wit¬ 
ness was produced to testify thereto. Under the 
circumstances to permit a claim against the em¬ 
ployer to be sustained is to base an award upon 
sympathy and not evidence. 

This court has held that great liberality should 
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be allowed in establishing claims under this Stat¬ 
ute, but in the final analysis, notwithstanding such 
liberality, there must be evidence setting forth 
facts of a probative character outside of hearsay 
statements to prove the award and show it is fair < 

and just. The matter of Carroll v. Knickerbocker 
Ice Company, 218 N. V. 453 * * * I am of the 
opinion that the order of the Appellate Division / 

should be reversed and the determination of the 
Industrial Commission should be annulled and the 
claim remanded to the Industrial Commission for 
re-hearing with costs to abide the event.” 

In the case of State Treasurer v. West Side Truck¬ 
ing Co. et al., 135 N. E. 244, decided by the Court of 
Appeals of New York on April 18, 1932, the Court in 
denying a widow’s claim for compensation stated: 

“This Court has held that an award made under < 

the Workmen’s Compensation Law cannot be sus¬ 
tained on hearsav evidence uncorroborated bv 

v •> 

facts, circumstances, or other evidence; that there 

must be evidence setting forth facts of a probative 

character outside of hearsav statements. Matter 

* 

of Belcher v. Carthage Machine Company, 224 
N. Y. 326; 120 N. E. 735. Matter of Hansen v. 

Turner Construction Company, 224 N. Y. 331; 120 
N. E. 693. Matter of Carroll v. Knickerbocker Ice 
Company, supra. The finding, therefore, that the 
deceased left him surviving a mother is without 
evidence to support it.” 

* a 

Statements of deceased workmen as to the cause of 
their illnesses are not admissible under the British de¬ 
cision of Amy’s v. Bart on, 1 K. B. 40. 

In the case of Frederickson et al. v. Industrial Comm., 

249 Pac. 480, decided by the Supreme Court of Utah < 

on July 29th, 1925, re-hearing denied on October 8, 

1926, the Supreme Court of the State of Utah had be- 
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fore it the question of whether hearsay testimony was 
sufficient to justify an award of compensation. 

In this case the widow of the deceased testified as 
to statements made to her by her husband in which he 
told her that he had hurt himself while lifting a box of 
tin at his work. She stated that her deceased husband 
had also told her that the lifting was being done with 
a man by the name of Burton and that when she inter¬ 
viewed Burton, he declined to tell her what he knew 
about the accident, saying he was afraid he would lose 
his job. In this case there was also testimony to the 
effect that the first time the doctor called on the de¬ 
ceased, the deceased did not inform the doctor that he 
had met with an accident while at work, but, the doctor 
testified that at a later date the deceased did inform 
him of a severe strain from heavy lifting. Burton dis¬ 
claimed any knowledge of an accident to the deceased 
on November 23, 1922, which was the date alleged in 
the claim, but did recall an accident some months be¬ 
fore that in which the deceased had strained his back. 
The evidence of the defendant company, including that 
of the foreman, and the manager, and the employees, 
was to the effect that they had never heard of the 
accident complained of, that no report thereof was 
made to them of the accident and that the rules of the 
Institution were strict in requiring reports to be made. 
In this case the Court said: 

“The evidence relied on consists solely of al¬ 
leged statements made by the deceased. There 
is no competent evidence whatever of an accident 
on November 23, 1922, except the testimony of 
some of the witnesses to the effect that he was a 
strong able-bodied man up to that time, and there¬ 
after appeared to be in great pain and distress; 
that he worked a few days and was compelled to 
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discontinue and call in a physician. Such evidence 
was competent as showing the sudden illness of 
the deceased. Standing alone it throws no light 
whatever upon the question of how, when, or in 
what manner the accident, if any, occurred. To 
ascertain whether there was an accident and 
whether it occurred in the course of his employ¬ 
ment, we are compelled to rely solely upon the 
statements of the deceased—statements which 
clearly were not of the res gestae # 4 • ’’ 

This Court is committed to the rule that compen¬ 
sation under the Utah Industrial Act cannot be 
awarded on hearsay evidence alone.’’ Citing Gar¬ 
field Smelting Co. v. Industrial Commission , 53 
Utah 133 (the decision from which case is quoted 
elsewhere in this brief). 

The Supreme Court of Utah sustained the decision 
of the Industrial Commission denying compensation in 
this case. 

In the case of Rockefeller v. Industrial Commission 
of Utah , 197 Pac. 1038, decided on April 29, 1921, by 
the Supreme Court of Utah, the Supreme Court of 
Utah reversed a decision of the compensation commis¬ 
sion awarding compensation and took occasion in its 
decision with reference to the receiving of hearsay evi¬ 
dence to say the following: 

“Before concluding this opinion, we feel con¬ 
strained to add that the referee of the Commis¬ 
sion who took the evidence in this case went far 
beyond his power or authority in taking the evi¬ 
dence. While it is true that in Garfield Smelting 
Company v. Industrial Commission, 53 Utah 133, 
we held that under Comp. Laws, Utah, 1917, sec¬ 
tion 3149, which is part of the Industrial Act re¬ 
ferred to, the Commission had the right to receive 
hearsay evidence for other purposes, yet, it is also 
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true that we there attempted to place proper limi¬ 
tation upon such evidence. In referring to the 
subject we there (53 Utah 149) said: 

‘The Commission may thus have recourse to 
hearsay evidence for such evidence may well be 
to some tangible fact which sheds light upon the 
ultimate question to be determined or found. 
In that respect it is the duty of the commission 
to observe and follow the provisions of the Act, 
and if that be done, neither this nor any other 
court has the right to interfere with the commis¬ 
sion in the method pursued by it in arriving at 
its conclusions. We however, agree with the 
N. Y. Court of Appeals as expressed in 218 N. Y. 
439, 113 N. E. 503, Ann. cases, 1918B, 540, that 
although the Commission in its investigations 
may have recourse to hearsay evidence, # * * 
yet, when it makes its findings, their finding of 
fact must be based on some substantial legal and 
competent evidence. In other words, every ma¬ 
terial finding that is entirely based on hearsay 
or other incompetent evidence is not supported 
by substantial evidence, and cannot be permitted 
to stand if seasonably and properly assailed. 
This, it seems to us, is the only reasonable and 
practicable construction that should be placed 
on the Industrial Act when considered as a 
whole, as it must be.’ 

We have quoted what we there said in full to 
more essentially call attention to the rule there 
stated. The rule there laid down is, we believe 
both safe and sound and is applicable to compen¬ 
sation proceedings under the Industrial Act. In 
the case at bar, however no attention was paid to 
the rule there laid down and no limitations what¬ 
ever were imposed respecting hearsay evidence. 
As an example of what was done we need only 
refer to the fact that at least four witnesses were 
permitted to testify to the statements made by the 
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deceased before he died. All of this was im¬ 
proper * # V* 

In Consolidated Coal Company v. Ratliff , et ux, 288 
S. W. 1057, decided by the Court of Appeals of Ken¬ 
tucky on December 10, 1926, this case involved a pro¬ 
ceeding for compensation for the death of a day coal 
loader while working in a mine at night. Witness’ 
testimony that he heard decedent say he had required 
permission from foreman held not to support finding 
that accident happened in course of his employment as 
being mere hearsay and self-serving declaration. A 
judgment of the lower court affirming an award in this 
case by the Workmen’s Compensation Board was re¬ 
versed. 

In the case of Valentine v. Weaver , 191 Ky. 37, 228 
S. W. 1036, the Court said: 

“Hearsay evidence alone will not support an 
award by the Compensation Board, but its admis¬ 
sion is not prejudicial if independent of such evi¬ 
dence, there is sufficient legally competent evi¬ 
dence to sustain the award * * # . It was the 
evident aim of the Legislative in the passage of 
the Workmen’s Compensation Act (Ky. St. Sec¬ 
tion 4880 et seq.) that controversies arising there¬ 
under should be promptly adjusted without regard 
to technical rules which oftentimes delay regular 
litigation; a simplified procedure in such matters 
was sought. But this does not mean that the ele¬ 
mentary and fundamental principles of a judicial 
inquiry should not be observed. The act permits 
liberality in investigation and no more, and, when 
incompetent and irrelevant testimony has been 
excluded, the findings and award must rest upon 
some competent and relative evidence of a sound 
probative character, be it direct or circumstan¬ 
tial.’’ 
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In Swim v. Central Iowa Fuel Company, et al., 215 
N. W. 603, decided by the Supreme Court of Iowa, Oc¬ 
tober 18th, 1927, the Court called attention to the State 
Compensation Law, which provided that the State Com¬ 
mission or Commissioner should not be bound by com¬ 
mon law or statutory rules of evidence, or by technical 
or formal rules of procedure in compensation hearings, 
but said: 

“We cannot agree that the rule against the ad¬ 
mission of hearsay evidence as proof of a fact is 
a mere technical rule of evidence . The rule against 
hearsay evidence is more than a mere artificial 
technicality of law. It is founded upon the ex¬ 
perience, common knowledge, and conduct of man¬ 
kind.” Citing: Englebretson et al. v. Industrial 
Acc. Comm., et al., i70 Cal. 793, 151 P. 421; Olson- 
Hall v. Ind. Comm, of Colorado, et al., 71 Colo. 228, 
205 P. 527. 

In the case of Helminsky v. Ford Motor Company, 
168 A. 420, decided by the Court of Errors and Ap¬ 
peals of New Jersey on September 27, 1933, the Court 
held that while the Workmen’s Compensation Bureau 
was not bound by technical rules of evidence, it must 
ascertain parties’ substantial rights from competent 
evidence; and while hearsay testimony may be received 
by the Bureau without it necessarily resulting in re¬ 
versal, it cannot form the basis of an award of com¬ 
pensation. 

Regarding the presumption under section 20 of the 
Compensation Act, quoted on page 6 of this brief, 
it is sufficient to state that the case of Del Vecchio 
v. Bowers, 56 S. C. Rep. 190, decided by the Su¬ 
preme Court of the United States on December 
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9th, 1935, effectively explains what is meant by said 
section 20 of the Act and disposes of the contention in 
the brief of the U. S. Attorney. In that case this Court 
had reversed the Deputy Commissioner where the 
Deputy Commissioner held that a man’s death was 
caused by suicide and this Court had applied the com¬ 
mon law presumption against suicide plus the pre¬ 
sumption under section 20 of the Act in favor of the 
claimant. The Supreme Court of the United States in 
reversing the appellate court and in commenting on 
said section 20 of the Act, said: 

“The statement in the act that the evidence to 
overcome the effect of the presumption must be 
substantial adds nothing to the well understood 
principle that a finding must be supported by evi¬ 
dence. Once the employer lias carried his burden 
by offering testimony sufficient to jusify a finding 
of suicide, the presumption falls out of the case. 
It never had and cannot acquire the attribute of 
evidence in the claimant's favor * * 

In the instant case a review of the evidence will show 
that there is ample and substantial evidence to sup¬ 
port the contention of the appellants that Mr. Conn 
never received an injury as the result of striking his 
head on a filing cabinet on November 15, 1936, while 
he was working at his office in the Munsey Building. 

THERE WAS NO VALID COMPLIANCES WITH 
SECTION 12 OF THE ACT WITH RESPECT TO 
NOTICE OF INJURY. 

In his compensation order filed January 17, 1938, 
the Deputy Commissioner found (r-151): 

“That on or about December 23, 1936, the em¬ 
ployee’s wife informed the employer that her hus- 
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band had struck his head on a file cabinet in the 
office about six weeks prior thereto; that written 
notice of deatli was not given but the employer 
had knowledge within 30 days of the death and of 
the claim that such death was due to an injury and 
has not been prejudiced by the lack of such writ¬ 
ten notice * * V’ 

Section 12 of the Compensation Law (quoted in this 
brief) provides that the employee shall give notice in 
writing of hi* injury within 30 days from the date 
thereof (1) to the Deputy Commissioner, and (2) to 
the employer. The evidence in this case shows that the 
first time the employer knew of an alleged injury re¬ 
ceived by Whitman P. Conn was on or about December 
23, 1936.” 

The statute further provides failure to give notice 
within 30 days shall not be a bar to the claim if the 
employer or his agent in charge of the business where 
the injury occurred had knowledge of the injury and 
the rights of the employer were not prejudiced by such 
failure, or if the Deputy Commissioner excuses such 
failure for some satisfactorv reason that such notice 
could not be given. It is clear from the testimony in 
this case that there was nothing to prevent Whitman 
P. Conn from advising the employer within 30 days 
of his injury as he worked steadily from the date of 
the alleged injury, namely, November 15th, 1936 to 
December 18,1936, and not once was any mention made 
by him of an injury to his employer or to any other 
official superior of the alleged injury. It would clearly 
appear from the peculiar circumstances of this case 
that the employer was prejudiced by such failure on 
Hie part of Whitman P. Conn to give the required notice 
of injury under section 12 of the Compensation Law. 
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CONCLUSION. 

If the Deputy Commissioner’s award in this case is 
found to he based on hearsay or incompetent evidence 
and therefore is “not in accordance with law” the 
award can be set aside under the provisions of sec¬ 
tion 21 of the Act, which is quoted in this brief. 

The whole question in this case is whether the Dep¬ 
uty Commissioner’s decision is in accordance with law. 
There is no doubt that the Deputy Commissioner, un¬ 
der the wide authority given to him under the provi¬ 
sions of this Act, can receive any kind of evidence that 
may throw light on a claim pending before him, still 
that doesn't permit the Deputy Commissioner to make 
an award which is not based on sound and competent 
evidence, and evidence of a reeognizedly probative 
character. This theory is well borne out by the numer¬ 
ous New York and other cases cited in this brief. 

It is respectfully submitted that the Deputy Com¬ 
missioner’s award in this case is based entirely 
upon hearsay testimony; that there was no compe¬ 
tent evidence produced at the hearing in this case 
showing that Whitman P. Conn received an in¬ 
jury' at his office on November 15, 1936, as the result 
of striking his head against the filing cabinet in that 
office. As a matter of fact there was no evidence pro¬ 
duced showing that Mr. Conn worked on November 
loth , as it was a Sunday; that although he worked from 
the date of the alleged injury right through to Decem¬ 
ber 18,1936, with the exception of being absent about a 
half a day, there was no evidence produced at the hear¬ 
ing that he told any of the employees or his official 
superiors where he worked about the alleged injury; 
that he made no report of it to the office where he 
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worked, although during that period he had plenty of 
opportunities of mentioning the fact, due to discussing 
headaches with other fellow workmen in the interim. 
Even his good friend, Mr. Brosnan, who testified for 
the claimant at the hearing said Mr. Conn had never 
told him that he had received an injury where he 
worked (r-45). 

If compensation awards in this jurisdiction can be 
made based upon statements of the deceased, it would 
appear that all that is necessary for a successful com¬ 
pensation claim is to wait until the man dies or be¬ 
comes unconscious and then permit the widow, or other 
dependents, to acquaint the employer for the first time 
with the fact of the alleged injury, file a claim for com¬ 
pensation, and then present hearsay evidence as to 
what the deceased said regarding his alleged injuries 
before the Deputy Commissioner. It is believed that 
the proper procedure to be followed in deciding cases 
of this nature should be that adopted by the New York 
Courts as set forth in their decisions which have been 
quoted in this brief, and also the procedure which has 
been adopted by the lower Court in the case of Hattie 
Fort, supra, decided by Justice Bailey. 

Based upon the law and facts in this case, it is re¬ 
spectfully contended that the order of the lower court 
dismissing appellants’ bill of complaint was in error 
and should be reversed with costs to appellants. 

James E. McCabe, 

Attorney for Appellants, 
801 Transportation Building. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 


No. 7193 

Associated General Contractors of America, Inc., 
and/or The Constructor, Inc., and/or A. G. C. 
Service, Inc., et al., appellants 

v. 

Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission 
for the District of Columbia, and Catherine B. 
Conn, Intervener, appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF CASE 

The above-entitled appeal arises from the dis¬ 
missal of appellants’ bill of complaint to set aside 
an award of death benefits to Catherine B. Conn, 
surviving wife, and Marjorie Ada May Conn, sur¬ 
viving child, respectively, of Whitman P. Conn, 
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who died on January 3, 1937, from a cerebral hem¬ 
orrhage resulting from an injury sustained by the 
decedent on or about November 15, 1936. This 
award was made by the deputy commissioner under 
the provisions of the Longshoremen’s and Harbor 
Workers 7 Compensation Act (U. S. C. A., Title 33, 
Chapt. 18), as made applicable to the District of 
Columbia by the Act of May 17,1928 (D. C. Code, 
Title 19, Chapt. 2), which Act will hereinafter be 
referred to as the “compensation law. 77 

The claim for death benefits was filed by the 
appellee, Catherine B. Conn, on March 11,1937 (R. 
8). Formal hearing was had upon the same before 
the deputy commissioner on December 15 and 21, 
1937 (R. 9, 118). At the aforesaid hearing, testi¬ 
mony w*as taken supporting the claim that the de¬ 
cedent sustained an injury on or about November 
15,1936, by striking his head upon a file cabinet in 
the region of his temple, while engaged in his em¬ 
ployment as an editor of a trade publication. The 
testimony further showed that on December 18, 
1936, the said Whitman P. Conn lapsed into a coma, 
was removed to a hospital and died soon after from 
a cerebral blood clot and hemorrhage. The medical 
testimony and the autopsy disclosed that the cere¬ 
bral hemorrhage resulted from a traumatic origin 
and occurred within four to six weeks prior to the 
said employee’s death. There was further testi¬ 
mony that the history of the injury given to the at¬ 
tending physicians was that deceased had received 
an injury to his head during the course of his em- 
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ployment. Appellants contended before the dep¬ 
uty commissioner that the death of the employee 
resulted from an injury he sustained in a boxing 
bout and that the injury did not arise out of his 
employment. 

As a result of all of the testimony adduced at 
the hearing, the deputy commissioner awarded 
compensation to the widow and minor child upon 
finding that the said Whitman P. Conn died as the’ 
result of the injury he sustained when he struck 
his head on a file cabinet and that said injury arose 
out of and in the course of his employment 
(R. 150). 

APPELLANTS' CONTENTIONS 

That the award in this case was based upon self-serving, 
inconsistent, and hearsay evidence 

It is respectfully submitted that this contention 
is without merit and is governed by section 23 (a) 
of the compensation law, which provides as 
follows: 

Sec. 23. (a) In making an investigation 
or inquiry or conducting a hearing, the dep¬ 
uty commissioner shall not be bound by com¬ 
mon law or statutory rules of evidence or by 
technical or formal rules of procedure, ex¬ 
cept as provided by this Act; but may make 
such investigation or inquiry or conduct 
such hearing in such manner as to best as¬ 
certain the rights of the parties. Declara¬ 
tions of a deceased employee concerning the 
injury in respect of which the investigation 
or inquiry is being made or the hearing con- 




4 


ducted shall be received in evidence and 
shall, if corroborated by other evidence, be 
sufficient to establish the injury. 

The question presented is whether there was evi¬ 
dence tending to show corroboration of the declara¬ 
tions made by the deceased before his death. 

Appellees respectfully urge that there was ample 
evidence from which the deputy commissioner 
could base his finding that said injury arose out of 
and in the course of decedent’s employment. In 
this connection the attention of the Court is invited 
to the following testimony: 

Catherine B. Conn, appellee, and widow* of de¬ 
cedent, testified that on or about November 15,1936, 
Whitman P. Conn, her husband, came home from 
his office in the evening and complained of violent 
pain in his head and nausea; that she noticed a 
slight gash just above his right temple; that he told 
her he had struck his head on a file cabinet at the 
office that day and that it hurt him so badly it had 
almost knocked him out; that he complained for 
three or four days of his head and this nausea; that 
about a week or ten days before he was taken sick 
at his office (December 18, 1936) he started com¬ 
plaining again of his head and said that his right 
eye was bothering him considerably and he had a 
sort of twitching in the right side of his face 
(R. 12) ; that Mr. Conn did tell her one night, when 
he came home from the office, about six months be¬ 
fore his death, that a Mr. Brosman (a fellow em¬ 
ployee) had bought his five-year-old boy some box- 
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mg gloves and brought them to the office and that 
he and Mr. Brosman put them on and sparred 
around the office with them (R. 14-15); that her 
husband did not receive any physical injuries as a 
result of that; that Mr. Conn’s physical condition 
had been good and that he had worked regularly 
every day prior to the time of his last illness 
(R. 15) ; that when Mr. Conn came home from the 
office about the middle of November there was some 
dried blood on the cut on his temple and that she 
wiped it off with Alco-Rub (R. 19-20) ; that subse¬ 
quent to the date of this incident she noticed a de¬ 
cided change in her husband’s condition (R. 21) in 
that he became very irritable and nervous and, 
about December 8, 1936, developed a twitching in 
his right eye and the side of his face which he had 
never before had (R. 22). 

Marjorie Ada May Conn, 13 years old, daughter 
of decedent, testified that her father had a cut on 
the right side of his head which he said he had got 
from the file cabinet in his office; that he said that 
when he hit his head it hurt him so bad that he had 
to sit down afterwards; that her father was not 
very agreeable from that time on and that his right 
eye twitched sometimes; that he complained of 
headaches and didn’t like any noise (R. 35) ; that 
none of these symptoms manifested themselves 
prior to this injury; that it was about a week before 
Thanksgiving when her father came home and told 
her mother he had struck his head on the file cabi¬ 
net ; that there was a cut above the right eye on the 
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forehead (R. 36) about half an inch long which was 
not bleeding then but had some dried blood on it 
(R. 37). 

"William Martin Cutler testified that he was a 
brother-in-law of Mrs. Catherine Conn; that on 
Thanksgiving of 1936 Whitman P. Conn com¬ 
plained to him of having a very severe headache 
and told him that he had struck his head at the 
office; that while removing something from a lower 
drawer (R. 38) he raised his head and struck it 
against the corner of an extended upper drawer of 
his file cabinet, cutting himself on the right side of 
the head; that Mr. Conn said the incident had hap¬ 
pened the previous week and that he had had very 
severe headaches (R. 39); that he (Cutler) had 
never heard anything about any boxing match in 
which Mr. Conn had been involved until the present 
hearing (R. 40). 

Edward Joseph Brosman testified that he had 
been employed by the Associated Contractors of 
America during 1936 until September 1st of that 
year; that he had brought a set of children’s boxing 
gloves to his place of employment on or about 
June 16, 1936, and showed them to Mr. Conn; that 
they put them on two fingers and scuffled and 
“scrapped back and forth” (R. 42); that nobody 
was struck nor could anybody receive a blow that 
would hurt him, since there were no blows struck 
but merely “taps”; that he did not know of any 
other boxing match that Mr. Conn ever indulged 
in (R. 43). 
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Dr. J. B. Glexn testified, among other things, 
that he had been a practicing physician since 1921 
and that he first observed Whitman P. Conn on the 
18th of December, 1936; that he continued to treat 
Mr. Conn until January 2, 1937; that he received 
a history from Conn that he had sustained an 
injury in a boxing match and that the decedent's 
wife or mother had given him a history of the 
decedent having hit his head on a file cabinet in 
his office (R. 25); that Conn’s death was caused by 
cerebral clot and hemorrhage, which in his opinion 
was attributable to trauma; that the history indi¬ 
cated that Conn had received a blow about six 
weeks before his death; that in his opinion, death 
in this case was more likely caused by trauma 
received in the middle of November than trauma 
received in June (R. 26); that in his opinion a 
slight blow would not have been sufficient to cause 
Conn’s death (R. 30); that the more severe of the 
two blows, whether from the boxing match or the 
collision with the file cabinet, would be the cause 
of his death (R. 31) ; that a blow six weeks before 
the death would be more likely to have caused it 
than a blow six months prior thereto because of the 
freshness of the trauma and the appearance of the 
blood, which showed that the clot had oozed prob¬ 
ably for six weeks (R. 32) ; that blood will not take 
as much as six months to form a clot; that the blood 
had only recently formed and was not hard enough 
to have been formed six months before (R. 32-33). 
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Dr. J. Duerson Stotjt testified, among other 
things, that he had been a practicing physician 
since 1913; that he examined Whitman P. Conn on 
the night of December 18,1936, and on several oc¬ 
casions later (R. 47); that from a conversation held 
with Conn’s wife and mother prior to Conn’s death, 
he obtained a history that when decedent came home 
from the office one evening, his wife noted a scratch 
about three-fourths of an inch long extending up¬ 
ward from about one inch above the right external 
angle of the frontal bone; that when she asked him 
about it he told her that he had “nearly knocked 
himself out” that day when he bent over the lower 
drawer of a file case and then straightened up and 
struck his head against either an extended upper 
drawer or against a pencil sharpener; that he told 
her that he was transiently dazed and had consider¬ 
able transient local pain; that he continued at his 
work until the 18th of December (R. 49); that the 
hemorrhage which caused Conn's death was prob¬ 
ably due to trauma (R. 51); that the blood clot 
found in his cerebrum was probably blood that had 
not been there for more than a few weeks (R. 52) ; 
that he noticed no injury to Conn’s ears when he 
examined him; that he could have died from the 
contributory effects of both the blow received while 
boxing and the impact of his head against the filing 
drawer (R. 57). 

Dr. Christopher J. Murphy testified that he was 
the deputy coroner for the District of Columbia 
(R. 62) ; that he performed an autopsy upon Whit- 


9 


man P. Conn on January 3,1937 (R. 63) ; that the 
cause of death was diagnosed as “cerebral hemor¬ 
rhage of traumatic character and the associated ex¬ 
haustion”; that the hemorrhage was due to some 
force exerted on the head from without and not 
due to a diseased condition of the blood vessels or 
the brain itself; that the striking of the decedent’s 
head about the 15th of November on a file cabinet 
with almost enough force to render him unconscious 
would be sufficient to cause his death (R. 64) ; that 
he had found no evidence of any scars about de¬ 
cedent’s head; that all the cauliflower ears he has 
seen have not healed up in six weeks (R. 66) ; that 
he does not think that a blow in ordinary scuffling 
would have been severe enough to produce the 
hemorrhage in this case; that the hemorrhage 
would be more likely to result from a sharp blow 
from a hard object than from a friendly sparring 
match wdth children’s gloves (R. 67). 

Gwendolyn Wilson testified, among other things, 
that she had worked for the Associated General 
Contractors of America during the month of De¬ 
cember 1936 in the same set of offices with Whitman 
P. Conn (R. 69); that she believed Conn had a file 
cabinet in his office; that a fellow employee, Earl 
Jennings, told her in January or February that he 
was moving furniture with Mr. Conn and that Mr. 
Conn hit his head in some way (R. 71). 

Edward J. Harding testified that he was manag¬ 
ing director of the Associated Contractors of 
America and vice-president of The Constructor, 

97651—38-2 
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Inc., and that Whitman P. Conn worked under his 
supervision (R. 83); that about September 23,1936 
(“September” in the text is obviously erroneous, 
the proper date apparently being about December 
23, 1936, see testimony of witness at page 95 of 
record), Mrs. Conn told him that Mr. Conn had 
come home from the office some six weeks before with 
a cut on the side of his forehead and said that he 
had very nearly knocked his brains out on that day 
on a filing cabinet (R. 84); that there was in Mr. 
Conn’s office a steel filing cabinet (R. 88); that his 
conversation with Mrs. Conn regarding her hus¬ 
band’s injury occurred shortly before Christmas 
(R. 91) ; that no one in the office had knowledge of 
a boxing match except the one between Mr. Conn 
and Mr. Brosman, which was not described as a 
boxing match but as “joking with those gloves” 
(R. 91); that the first time Mrs. Conn told him 
about her husband being injured while at work was 
the 23rd of December (R. 95). 

Dr. Oscar B. Hunter testified that he was a spe¬ 
cialist in “clinical pathology and pathology” and 
is consulting pathologist for the coroner’s office in 
the District of Columbia (R. 74r-75); that he ex¬ 
amined the brain of Whitman P. Conn on Janu¬ 
ary 3, 1937, and discovered a traumatic injury to 
the blood vessels of the brain; that the blood clot 
was between four and six weeks old and there was 
recent seepage of blood of relatively short dura¬ 
tion—two or three days (R. 75) ; that if Conn got 
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a cauliflower ear in November, he would still have 
it in December; that a blow received by falling 
against or striking his head against the edge of a 
filing cabinet could have caused Mr. Conn’s death 
if the blow was of sufficient force; that both blows 
testified to in this case could have contributed to 
cause Mr. Conn’s death (R. 77). 

It will be seen from the above narration that the 
findings of fact of the deputy commissioner, com¬ 
plained of in appellants’ brief, are supported by 
competent evidence and should, therefore, be re¬ 
garded as final and conclusive. 

The fundamental rule in compensation cases is 
that the court will not disturb the finding of the 
deputy commissioner unless it is clearly shown that 
such finding and award are not supported by any 
evidence, and, for that reason, are “not in accord¬ 
ance with law.” 

In the case of Powell v. Hoage, 61 App. D. C. 99, 
57 Fed. (2d) 766, this Court said: 

We therefore reach the conclusion that the 
cases in which we may set aside an order of 
the Commissioner as “not in accordance with 
the law” are only those in which it appears 
that there is error of law, or in which the 
order of the commissioner is not supported 
by substantial evidence, as well, of course, as 
those in which it is arbitrary and unreason¬ 
able. If the finding, however, is supported 
by substantial evidence, it is final. 

***** 
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While, therefore, we might have reached a 
different conclusion on the evidence, we feel 
that we may not, under the rule we have an¬ 
nounced, substitute our judgment for that of 
the Commissioner, and, since we may not, it 
follows that we must affirm the action and 
decision of the court below. 

From the record of the hearing in this matter, it 
is apparent that there w’as sufficient corroboration, 
within the meaning of section 23 (a) of the compen¬ 
sation law, to support the declarations of the 
deceased as to the manner in which he was injured. 

Again, in Malone v. Hoaye, 64 App. D. C. 38, at 
page 39, this Court said: 

* * * In the circumstances it is clear 

the question of fact was for the Commis¬ 
sioner, and in that case, as we have so often 
said before, we are not at liberty to re¬ 
examine the weight of the evidence. It is 
enough that there is substantial evidence in 
the record to sustain the Commissioner’s 
order. Here there was ample evidence 
justifying the conclusion reached, and we 
find ourselves, for that reason, without 
power to set aside the order. * * * 

Appellants complain that the finding and award 
was predicated upon self-serving and hearsay 
evidence principally given by the widow of deced¬ 
ent. This position is not tenable. The Court’s 
attention is again invited to section 23 (a), supra, 
which provides that the deputy commissioner shall 
not be bound by “common law or statutory rules of 
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evidence.” It must be borne in mind that the 
compensation law was meant to be liberally con¬ 
strued in favor of claimants and, as this Court has 
reiterated on many occasions, it will not review the 
evidence where more than one inference may be 
drawn therefrom, simply to arrive at a different 
conclusion from that determined by the deputy 
commissioner. Voehl v. Indemnity Ins. Company 
of North America, 53 S. C. R. 380, 288 U. S. 162; 
New Amsterdam Casualty Company v. Hoage, 
deputy commissioner, 62 Fed. (2d) 468, certiorari 
denied February 20,1933, 53 S. C. R. 400, 288 U. S. 
608; Hoage, deputy commissioner v. Employers’ 
Liability Assurance Corporation, Ltd., 64 Fed. 
(2d) 715, certiorari denied October 9, 1933, 54 
S. C. R. 54; Powell v. Hoage, deputy commissioner, 
57 Fed. (2d) 766. 

In the case of Georgia Casualty Co. v. Hoage, 
deputy commissioner, 59 Fed. (2d) 870, this Court 
said, with respect to the competency of evidence 
taken before the deputy commissioner and certified 
to it on appeal, that: 

The fact that the evidence so taken and so 
certified was taken in disregard of technical 
rules of procedure does not invalidate it or 
render it any the less entitled to considera¬ 
tion * * *. 

Appellees submit that at common law the testi¬ 
mony of a widow in such case was entirely admis¬ 
sible and competent as part of the res gestae. In 
the case of Patterson v. Ocean A. & G. Corp., 25 


14 


App. D. C. 46, the widow of decedent was permit¬ 
ted to testify as to statements made to her by her 
husband as to the injuries causing his death. Such 
testimony was admitted to show both the manner 
in which the accident happened and the pain and 
suffering undergone. This Court said at p. 65-66: 

1. The declarations of the assured, testi¬ 
fied to by his wife and brother-in-law, were 
properly admitted as tending to show not 
only that he was then suffering severe bodily 
pain, but also that he had sustained an acci¬ 
dental strain in the treatment of a patient. 
They come clearly within the rule of com¬ 
petency, as part of the res gestae, that was 
announced by the Supreme Court of the 
United States in Travelers’ Ins . Co. v. Mos¬ 
ley, 8 Wall. 397, 404, 405,19 L. Ed. 437, 440. 
See also Mutual L. Ins. Co. v. Hillmon, 145 
U. S. 285, 296, 34 L. Ed. 707, 711, 12 Sup. 
Ct. Rep. 909; Washington <Sc G. R. Co. v. 
McLane, 11 App. D. C. 220, 222. 

Since appellants, in their conclusion, make much 
of the fact that the deputy commissioner found the 
injury to have occurred on November 15, which was 
on a Sunday, the Court’s attention is invited to the 
state of the record upon which this finding was 
made. Mrs. Conn testified (R. 12) that the injury 
was sustained “around the 15th of November 
1936.” Further, decedent’s daughter, Marjorie 
Ada May Conn, testified (R. 36) that her father 
came home and told of hitting his head on the file 
cabinet “about a week before Thanksgiving.” 
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It is obvious that it was not a Sunday on which 
the accident occurred and that the deputy commis¬ 
sioner used the date, November 15, merely as an 
indication of the approximate time of the occur¬ 
rence. Any error by the deputy commissioner in 
this respect was clearly harmless. 

That there was no compliance with section 12 of Com¬ 
pensation Law regarding notice of injury 

In this connection, section 12 (a), (b), and (d) 
of the compensation law provide as follows: 

Sec. 12. (a) Notice of an injury or death 
in respect of which compensation is payable 
under this Act shall be given within thirty 
days after the date of such injury or death 
(1) to the deputy commissioner in the com¬ 
pensation district in which such injury oc¬ 
curred and (2) to the employer. 

(b) Such notice shall be in writing, shall 
contain the name and address of the em¬ 
ployee and a statement of the time, place, 
nature, and cause of the injury or death, and 
shall be signed by the employee or by some 
person on his behalf, or in case of death, by 
any person claiming to be entitled to com¬ 
pensation for such death or by a person on 
his behalf. 

***** 

(d) Failure to give such notice shall not 
bar any claim under this Act (1) if the em¬ 
ployer (or his agent in charge of the business 
in the place where the injury occurred) or 
the carrier had knowledge of the injury or 
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death and the deputy commissioner deter¬ 
mines that the employer or carrier has not 
been prejudiced by failure to give such no¬ 
tice, or (2) if the deputy commissioner ex¬ 
cuses such failure on the ground that for 
some satisfactory reason such notice could 
not be given; nor unless objection to such 
failure is raised before the deputy commis¬ 
sioner at the first hearing of a claim for com¬ 
pensation in respect of such injury or death. 

The deputy commissioner found as a fact in the 
compensation order complained of “that written 
notice of death was not given, but that the employer 
had knowledge within thirty days of the death and 
of the claim that such death was due to an injury 
and has not been prejudiced by the lack of such 
written notice” (R. 151). 

The record supports that finding. Edward J. 
Harding, Managing Director of the Associated 
Contractors of America and vice-president of The 
Constructor, Incorporated, the employer, testified 
in part as follows (R. 84,85) : 

Q. Did there come a time when you had 
a conversation with Mrs. Conn?—A. Yes. 

Q. Will you tell the Deputy Commissioner 
what day that was, the day you had that con¬ 
versation ?—A. That was around September 
22 or 23, to the best of my knowledge— 
about the 23rd of September, I should say. 
(It is obvious that Mr. Harding was in error 
as to this day, and meant December 22 or 
23, as testified by Mrs. Conn, R. 20, 21, as it 
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will be noted that Mr. Harding later testi¬ 
fied that it was December 23 when Mrs. Conn 
told him about the injury, R. 95.) 

Q. How did that conversation happen to 
come about ?—A. I asked Mrs. Conn if she 
would come to the office, that I would like 
to see her. Mrs. Conn came to the office and 
I turned over to her at that time Mr. Conn’s 
salary in my office. 

During the course of the conversation I 
asked Mrs. Conn what was the matter with 
Mr. Conn, that there were two or three 
rumors, and it was funny to me it could not 
be diagnosed, and so on and so forth, and 
at that time Mrs. Conn mentioned the fact 
to me that Mr. Conn had come home from 
the office some six weeks before that with a 
cut on the side of his forehead. She de¬ 
scribed it as just up here [indicating] and 
that she asked him what was the matter with 
him and he said that he had very nearly 
knocked his brains out on that day on a filing 
cabinet. 

Q. Was that the first time you had heard 
anything about it ?—A. It was the first inti¬ 
mation I had that anything happened in the 
office. * * * 

***** 

Q. Did you cause an investigation to be 
made, Mr. Harding, as to whether or not he 
had received an injury in the office?—A. I 
called Mr. Swem, who is in charge of those 
matters, and told him to advise the insurance 
company immediately because there might 
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be some question of compensation if it was 
a long-drawn-out illness. That is what I 
had in mind. 

Moreover, counsel for appellants admitted at the 
hearing before the deputy commissioner that 
prompt notice of the employee’s death was given 
(R. 10), and appellants failed to raise any question 
or issue in their bill of complaint relative to the 
failure of the employee to give notice of injury. 
Appellants therefore waived any right they may 
have had to have this Court consider any question 
with respect thereto. 3 C. J. 689, sec. 580. 

CONCLUSION 

In conclusion, appellees respectfully invite the 
Court’s attention to the presumption in favor of 
the validity of a compensation claim (section 20 
(a) of the compensation law), and to the rule of 
liberality of construction so often stressed by the 
courts in construing workmen’s compensation laws, 
and recognized by the Supreme Court in interpret¬ 
ing the Longshoremen’s Act in the case of Balti¬ 
more and Philadelphia Steamboat Company v. 
Norton, 284 U. S. 408, and by this Court in Fidelity 
cf* Casualty Co. of New York v. Burris, 59 Fed. 
(2d) 1042. 

Furthermore, it may not be out of place to point 
out that if the Court should hold that the evidence 
cited above as corroborating the testimony with re¬ 
spect to the declarations of the deceased employee 
concerning his injury was not sufficient to establish 
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the fact of injury, the effect of such a ruling would 
apparently be to exclude from the purview of the 
compensation law most, if not all, cases of unwit¬ 
nessed fatal injuries. Injuries sustained by em¬ 
ployees while working alone or while not under 
observation by their fellow employees or other per¬ 
sons cannot ordinarily be proved by any means 
other than the introduction of (1) testimony, such 
as was adduced in the present case as to the effect 
that cuts, bruises, lacerations, or other objective 
symptoms of injury were observed by friends, rela¬ 
tives, or fellow employees of the injured person 
shortly after the injury was alleged to have been 
sustained, and (2) medical evidence that the al¬ 
leged injury could have occurred in the manner 

described bv the decedent and could have caused the 
* 

condition of the decedent disclosed by medical 
examination or autopsy. 

In view of the foregoing, it is respectfully con¬ 
tended that the order dismissing appellants’ bill of 
complaint should be affirmed, with costs to appellees. 
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